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Dean N. William Hines:
It's not my intention to distract you from your lunch for any long period of time but rather to welcome you to the College of Law here at the University of Iowa. You are experiencing your continuing education here in one of our premier rooms.  We are very pleased.  I had the privilege of helping design this building and the one thing we insisted upon was having our own auditorium, so we could get large groups together for just this sort of educational opportunity and it is great to see this room in use with so many people.

Peter gives me much more credit for the success of this center than I am entitled to.  My philosophy as Dean for the 27 years I've served in this office has always been to find outstanding, usually young, academics, provide them very free reign, and encourage them to go out and do the best they can with their own resources and with those that the University can make available to them. Peter has taken greater advantage of that freedom than anybody in the history of the law school.  He has built an extraordinarily large and effective, and statewide, and nationwide center that most of you are becoming acquainted with today.

We do a good bit of continuing education for our law graduates and I am very pleased that we are now, through Peter's auspices extending of those continuing education opportunities to those of you that are service providers to the disabled.  We are very interested at the University of Iowa in extending and also publicizing the amount of outreach that the University already engages in.  This is the kind of activity which brings home the value of the University of Iowa to the State of Iowa to people in communities all across the state so it is a great pleasure for us to have you all here.  

I hope the program to which you are being exposed today is one that is of the quality that I know it would be, because our center is involved with it.  I hope that you walk away feeling like you have learned something; that it is been a good expenditure of your time and fee investment, but more importantly I hope you walk away with a very positive sense of the University's interest in your local communities and our willingness to reach out to do things to make your job easier and in turn to make you more effective service providers for the clientele that you are serving.

So, I could not be more pleased that you are here; I hope you are having a good experience, and I hope you will come back soon.  Thank you very much.

<applause>

Pat Steele:

Okay, thank you, Dean.  Appreciate that.  Over the lunch hour what we like to try and do is some updates on Federal Legislation.  Sometimes Washington D.C. seems a long ways away, but some of the actions taken there seems relevant to our day-to-day lives.  It is questionable, I guess, but in the last several years Congress and both the Clinton Administration, and the Bush Administrations have really focused on disability issues beginning obviously with the passage of the Americans with Disabilities Act, and the Workforce Investment Act, the Ticket to Work and I think now that those pieces of legislation have been in effect for, the ADA for example, for over ten years now and some of those others-four to five years.  You know, what is sort of been the impact?  Is anything changing?  And what is the anticipation that other federal legislation may be coming down the pike?  So, that is what we would like to do over the noon hour; is just kind of update that kind of quickly.  Let you see some of the trends that are occurring, and maybe some insights as to what may be happening.  

Before we get to that, though, there is a resource here at the University of Iowa, that may not be known to all of you, but it is the Center that is really to provide technical assistance for Not-for-Profits, and Governor Vilsack last week in his Inaugural Address actually talked about forming a task force to help Iowa's Non-Profits, in many areas that they need, whether it was marketing, budgeting, program outcomes, etc.  And so we are going to take just a few minutes to let those of you, well, we are going to let all of you because you are here, but those who work in Not-for-Profits, this is a resource that is available at the University of Iowa and then a little about this task force that Governor Vilsack has appointed, Dr. Willard Boyd, who is now the acting President of the University of Iowa and for whom this building is named after.  He will be chairing that task force I think sometime this spring.  Richard Koontz, from that Center is here now and I will let him offer a few remarks.   Richard?

Richard Koontz:
Thank you so much.  It was very nice of Peter Blanck and his people to invite yet another Center to come.  We appreciate the opportunity to just give you a little information about what our Center does.  The name of the Center is the Iowa Non-Profit Resource Center.  We have been around a little more than two years.  We have given you our pamphlet that briefly describes what our programs are.  We primarily are trying to pass along information that would be helpful to any kind of 501.C3 tax-exempt entity.  Go ahead and do the kinds of things that it needs to do in compliance with the various laws that affect those kinds of entities.

We have a website set up.  That website address is on the pamphlet.  http://nonprofit.law.uiowa.edu.  And on there, we give you all kinds of information about frequently asked questions about tax-exempt entities, what kinds of education is available anywhere in Iowa at any college or university, or any one-day seminar that is being offered anywhere in Iowa that might be helpful, books that would be helpful.  News that we think is particularly relevant to non-profits in Iowa; that kind of thing.  You can always call us or e-mail us with particular questions.  We try to answer as much of that as we can so we are happy to take your questions.  If you are currently tax exempt and need some help with particular issues or if you are not tax-exempt yet and you'd like to take that on, you will get to go through the joy of Form 1023, that the IRS puts out and we help people with Form 1023 almost every day, to just get through what you have to do to put on that form in order to get tax-exempt status so if you need help with that please give us a call. 

We do not do 990's for people but if you have got particular issues about Form 990, we are happy to answer questions about the applicable tax code sections that you are going to be answering questions to on Form 990.  

We have just done a video that is about to be released.  We have all ready been sending it to places; like the Governor has a copy, that really demonstrate how much tax-exempt entities do for Iowa, that there needs to be far more recognition, that the non-profit world really provides a wide variety of services that are absolutely necessary to keep this state going.  

Then we have also just learned from the Governor's State of the State address, that he is going to form a Commission on Non-Profit Entities.  Sandy Boyd is going to lead that commission.  He will start working on that as soon as he steps down from the presidency on March 1st.  We are hoping that again, what comes out of that is a really good picture of the kinds of contributions that the various parts of the nonprofit sector make to Iowa.  We hope that it really encourages stronger funding from the legislative end and from the private end.  We hope it can encourage volunteerism for the various nonprofits in Iowa.  We are open, though, to suggestions if you think there are particular issues that this Commission should look at. We are certainly open to suggestions and so you can e-mail those to us at the center, or e-mail them directly to Sandy Boyd at willard-boyd@uiowa.edu.  Give us a call if you have got any more questions.  Thank you.

<applause>

Pat Steele:

Okay, now we'll move on.  Joe Marrone is going to return.  We are trying to get our money's worth from bringing him in from Portland.  He has going to come back and talk about the Workforce Investment Act and Ticket to Work.  It may not be factual but it is how Joe sees it anyway, so Joe, if you want to come up and give your spin on this.

Joe Marrone:

Thank goodness I am good-natured.  Pat asked me just a couple of days ago to spend five or ten minutes giving sort of the big picture overview of Ticket to Work, and where things are with WIA, not so much, WIA is the Workforce Investment Act, not so much gory details, but sort of where things are heading; what are sort of some of the hot issues.  It is easier just to get to the end.

I can do this for you, I will talk while Dave tries to get an otherwise.  These are really just talking points; they are more cheat sheets for myself, actually.

First, Ticket to Work.  How many people know about the Ticket to Work stuff?  Almost everybody.

Peter Blanck:

Not many people here know about it.  They are learning about it, though.

Joe Marrone:

Oh, all right.  Well, I do not want to get into the gory details I am sure Peter and Pat give you lots of information.  If you go to the website which you have on my PowerPoint slide with my name and address.  That website has lots of downloadable materials explaining the Ticket to Work in English, particularly for non-disability organizations, or people not that involved in it before, but let me just give you a brief overview. 

Social Security, for many years, as you know, has been trying to deal with the issue of, 'How do we get more people to get off Social Security?' to put it bluntly.  About one half of one percent of the people ever get off of Social Security rolls due to working.  And so for about the last, really twenty years, there is been a big emphasis on using what I call 

Social Security Work Incentives, which are things you might have heard of called 1619A and B, PASS, you have heard of Program for Achieving Self-Support, Parent-Related Work Expense, and all these kinds of things to make it easier for people to go to work.

Now, of course, the flaw in that, you all know the flaw in that.  Let us do a quiz.  What has been the flaw of the Social Security Work Incentive over the last twenty years?  And you are all part of the flaw.  The flaw is that anybody works, it is like Paul said, I say flaw, flaw is f-l-a-w not f-l-o-o-r.  <laughter> The flaw is that anybody works in the field knows, you use work incentives to keep people on Social Security, not to get people off Social Security.  That is exactly what people have used work incentives for.  This has somehow always sort of missed the point along the way.  So, there has been sort of a long history. 

There was a guy, crusty, a guy that was even more crustier than me.  A fellow by the name of Monroe Berkowitz, who was sort of this Libertarian, Disability Law Professor at Rutgers, who for many years has tried to get Social Security to do more of a Free Market System.  Let us just give people a piece of paper, take it to whoever they want, their mother, their lover, an employer, McDonalds; and if they get off Social Security, whoever is holding that paper will get half of what Social Security would have paid them.  That was his sort of grand design.  And it was intentionally set up as a creaming mechanism.  If you ever talk to Monroe Berkowitz, he would say, "This is not going to help people with DD, this is not going to help people with mental illness, this is going to help the people who maybe need just a little nudge to get off."  And Social Security, for a lot of years, has tried to implement it.  They finally implemented it in the Social Security Reform Act a couple of years ago, which basically also did some changes around the Medicaid Buy-In law.  

As it once was a political process, it sort of went 180 degrees.  So rather than being this simple piece of paper, take anywhere, save money, it became this much more complex system that people had to get into an employment network and people had to go through milestone payment system.  

But basically, it is in existence, it will soon be in existence in 50 states.  I know it is in existence in 37 states, or so. They phased it in in three phases.  The idea being that every Social Security recipient, pretty much, except for two exceptions, which I will mention, and basically for young people, people under eighteen, and people who have not had a disability review yet will get a Ticket and essentially that Ticket says, you can take it to whoever you want, and as long as you are part of this Employment Network, which are pretty easy to get into, but you have got to fill out some forms.  If they help you get a job and help you get off Social Security, they will get money equivalent to roughly speaking about half of what we would have paid you over a five-year period.  And there is a very complicated formula.

The upshot is it just started about a year ago.  The first states came online in, I think of July of last year.  And it hasn't been used very much.   They mailed out about three million Tickets.  Nine thousand have been deposited somewhere.  7700 of those that have been deposited have been deposited with Voc Rehab.  This is opinion but it is fact.  Social Security really saw this as a way to get around dealing with Voc Rehab.  They really have not felt Voc Rehab has helped their clients very well.  They have felt they have essentially taken their money without doing very much for them.  And what is happened is the Voc Rehab System has by and large embraced the Ticket, as another angle, which, you know, is good business, so Social Security is looking, frankly, at how they look at the Ticket, in a way that goes back a little bit to its original design, and it is not clear how that will work out.

The betting is that Social Security, over the next year or two, will change the payment system to make the payments a little more frontloaded and to give you a little bit more money.  The money they figure people can earn over a five year period, depending on whether people are on SSI or SSDI, can range from maybe like $13,000 to $18,000, but that is over five years, and that is only if people have gone off Social Security, so it really hasn't been used much.  I think only a couple of Tickets have actually been cashed in.  So it is a very hot issue nationally about where does this go from here, but there is been a lot of discussion about it and I do not know exactly where it is been in Iowa.  Is Iowa one of the last states?  Oh, they have had it for a while but they just have not, so.

And I think there were initially thirteen states.  But they were supposed to allocate the last round of states, supposedly by July, but my guess is that it might be a little bit later.  So at the end of the year, all fifty states…everybody on Social Security, in each of the fifty states, will have some capacity to get something called the Ticket, which is a actual piece of paper, which they can then take to an Employment Network.  A group to get much more information, you can, I am sure, check with the folks at the University.  You can download information from our website http://www.communityinclusion.org. There is also a group that Social Security has contracted with, specifically to get people in as ticket providers and that is called Maximus, and it is out of Northern Virginia and they are website is Maximus, www.maximus.org. That will give you all the details.

Here are the key issues right now.  As I mentioned, there have been few Tickets deposited-over three million mailed out, only nine thousand deposited.   Now, you have to think of it actuarially, I was telling someone.  Social Security figures that if they just doubled the rate of people leaving Social Security.  That is, if they go from one half of one percent, to one percent of the people on Social Security, leaving due to work, they will make back all the money on all the Work Incentive Provisions.  So, from a provider point of view that is a lot of effort for not much return in terms of very few people used the Ticket and you got paid.  From the Social Security point of view, because they are dealing with millions of people, they do not have to have a very big impact for them to actuarially, at least, recoup their money.  So they are very still, at least in the current administration, tied into the Ticket and implementing it more.  But few tickets have been deposited.  Nationally, a great majority has been with VR.  The payment structure back loaded, and I do not want to go into the details, it is fairly complicated, but you can choose either an outcome payment system, wait until people go to work, or you can choose a system, what is called the Milestone System, which essentially is a little bit more frontloaded, having to do with when people get a job and when you are doing assessment and things like that, but most of the money's still back loaded.  So there is going to be a lot of tinkering with the payment structure. 

To some extent the most important question is how much motivation is this for recipients or providers.  That is the $64,000 question.  The assumption is, and I was talking to someone here, the assumption is that people have not left Social Security because they are worried about their health care and because they are worried they might never get their Social Security back.  I think both those things are true; there is no empirical data to support that.  And in fact, in fact, the few studies that have been done shows that creating more work incentives and eliminating health care barriers do not impel people to go back to work.  That is not what is keeping people from working.  What they do, which is a plus from my point of view anyway, is they give people who have chosen to go back to work better health insurance coverage, by these enhanced Medicaid options, but there has been no data, and maybe it will come out from some of these experiments, there is been no data to show that just improving access to health care, particularly, is going to enable people to go back to work.  And some of the anecdotal data, I mean all you need to do is look at the big social policy.  Countries that have a much better national health care system than we do, like Canada, the European Economic Community, have a much worse unemployment rate for persons with disabilities than we do, even with our crazy health care system. 

The jury is out.  The sort of politically correct answer is once you eliminate the health care barriers, then people are going to go to work.  That hasn't been proven the case and if you look at your own experience, it is a broad issue having to do with people's self-identity.  Paul said, "How do people see their role?"   Is their role a person with mental illness, or a person with developmental disabilities, or is their role a worker, a citizen, that is all said.

The value piece, then I will move on, is one of the things that I have tried to do in my own actual work as opposed to talking, but actually working with people and systems, is to actually make getting off Social Security a goal. Rather than seeing it as a what a terrible thing.  In fact, I think being on Social Security all your life is a pretty piss poor way to live.  You are always going to be poor; you are always going to be dealing with some crazy governmental system.  That is a crazy way to live.  And it does not mean it shouldn't be there for people who need it, it means we have given people a sense that Social Security is their lifeline and I do not buy it.  And that is independent of how much should be in it.  You know, there is all the political issues of how much Social Security should be and what level should you be able to earn money, but I think what probably most important is, I think what we need to examine is the actual fact of getting off Social Security, some goal we should help people achieve, as opposed to seeing it as a terrible outcome.

Your folks, your neighbors in Minnesota, are doing a study of their Medicaid Buy-In program, which is the most broad-based in the country, and they are specifically looking at the issue of, "Has this enabled people who are not working to go to work or has this just been providing health care to people who are working anyway, not poor health care."

The initial data looks like, what at least I would suspect, which has not impelled a lot of people to go to work, but it is providing more health care to people, which as I said is a good goal anyway, but they are going to be doing a more extensive evaluation.

There is another project you might want to look at, particularly those of you involved in mental health.  In Minneapolis, by a program called TASKS Unlimited that had a specific project to encourage their clients to renounce Social Security.  These are people with mental illness, specifically to work with them to get good enough jobs with benefits that they would have to rely on Social Security.  And they have had some decent results.  I would be happy to give you the contact people.  The guy that runs it is sort of a pain, but they do some good stuff.

Social Security has assumed that one of the benefits of the clients that use the ticket is that they are exempted from their Continuing Disability Reviews.  This was seen as a motivator, that they are not in danger of getting kicked off because they are disability has improved.  We, at ICI, lobbied very heavily against that when we were in Social Security work, because that becomes a major issue.  Are you really actively using the Ticket because actively using the Ticket enables people to avoid Continuing Disability Reviews and it is not a big motivator for people.  Most people do not know that much about it except periodically someone checks on them.  And it is a lot of paperwork hassle for both clients, providers, and Social Security.  I would hope they eliminate that but Social Security is deadset on keeping that.  They think that is a real motivator.  Then there are issues about people are excluded, youth are excluded, and people who have not had a Continuing Disability Review.  A lot of debate about whether it actually be so or not.

Some of the issues about provider structures are controversial.  Another one of your neighbors in Wisconsin.  There are a couple nationwide providers, who are Ticket providers who basically do not do anything with clients.  They just advertise; they say, "You deposit your Ticket with us and if you get a job, we will give you 80% of the money we get and it is a loan for us and it is cash flow for you."  I think that is kind of…. I kind of like it, actually.  It is in the spirit of it.  Somewhat controversial.  That in itself does not bother me, that interesting project they have with Wisconsin Voc Rehab.  Wisconsin Voc Rehab would worry that anybody would go with this deal.  Now go with this provider because they are sort of giving them a free loan.  Wisconsin VR worked out a deal with a particular provider, who is in DC, that says, "This provider will not work with Wisconsin VR clients unless it is an arrangement with Voc Rehab," which I think has some real ethical issues, but anyway, you can examine for yourself so you can check with the Wisconsin VR crowd on that.

And currently there is still not a huge providers in the pool.  Social Security's view originally was that they were going to get a lot of employers; they would try to get a lot of One-Stop centers, as people who could use the ticket. What they called employment networks.  It is been mostly the usual suspects, like yourselves, that have been in the pool and nobody's, you know, the traditional community rehab providers, and most of them have not really used it a lot. 

One of the things we have encouraged systems to do, but they have not, by and large, is for like the state DD system, or the County DD system, to be the Ticket provider. because they are spending the money anyway and any of the money that comes in back loaded they can just use as development funds, so that is something I would certainly encourage people to explore.  Many county and state systems do not want to do it because they are frankly worried about offending VR, because Voc Rehab, is concerned about it.

Let me just briefly mention the Work Investment Act.  The Workforce Investment Act.  WIA is what is, we did not create the One-Stop Career Centers, but because of the Workforce Investment Act, we have the One-Stop Career Centers.  The Workforce Investment Act got passed in 1998.  The Voc Rehab is actually, the Voc Rehab Amendments of 1998, are actually part of the act.  We have, and you can get all you need to know about WIA and disabilities from our website www.onestops.info, and I mentioned the University is a partner in our project, in our National Center for Workforce and Disability.  There is a lot of material about that.  But I will just mention on these two slides sort of the hot issues.  

One is Disability is very low on the radar screen of the Workforce Investment System

Not so much at the national level but it is very low on the radar screen in terms of One-Stop Career Centers.  They do not see disability as a big issue except as a hassle.  The Workforce Investment Act, trying to create an accountable system, a little bit like a report card deal, creates performance standards, and they are the big concern that people with disabilities cannot meet the performance standards, or will not be successful enough within the system for the system to meet the performance standards.  So there is a big concern about that, and we can get more technical down the road. 

What I call an occasional excuse by the Workforce System is the WIA System is intentionally employer focused; it says, "We want a system that is a demand-driven system, that is basically is driven by the needs of the employers, not the needs of the job-seekers."  So, often, people who run Workforce Systems say, "Clients with disabilities who need this special kind of help do not fit neatly into that."  There is some concerns about that but that is why we have this national center to deal with that.

Another, which could be an excuse, is what I call the possible excuse by Voc Rehab.  The assumption is the State Voc Rehab would be a full partner in these One-Stop Centers.  By and large, and I cannot speak for Iowa, but nationally they have held a very much hands-off approach to it and they have said that basically the Rehabilitation Act demands that we keep our services separate and that is been a big concern, and if you talk to Workforce people, they feel that dealing with Voc Rehab is not worth the effort.  And one thing, that is not every place or every system, but broadly speaking, there is a real concern about VR not really playing ball.

Often Voc Rehab itself is used as an excuse by Workforce System.  By that, what I mean, whenever a person with a disability comes in, they get shunted to the Voc Rehab system, and that is a big concern.  There is a section of the Workforce Investment Act, called Section 188, which is called the Nondiscrimination Act, which actually talks specifically about not doing that in terms of its regulations, but it is still a big concern that once you come in with a disability they want to shunt you off to Voc Rehab.  Many, what I call disability entities, avoid it.  That is, folks who run DD programs and Mental Health Systems say this Workforce System does not work for us, so we are not going to go there.  In turn, the Workforce System says, "What are you hassling us about dealing with people with disabilities because no one comes here anyway?"  Everybody's got the usual story about putting in a TTY and nobody uses it.

I was dealing with a workforce center that said nobody used the TTY and they never realized that people could call in on it.  They said, "We do not need a TTY, because we have a deaf staff that knows how to use it and nobody else needs training."  And we said to myself and another review person, "What about the people who call in?" and the person who was the disability coordinator wasn't aware you could call in using a TTY.

Should there be a separate transition stream, once again, not to get into too many details.  There is a lobbying effort done by the school systems and by Voc Rehab nationally to create a federally funded transition program for folks 16 to 21.  I do not think it is going to fly in the current administration but you never know-Peter might have a better sense of it.  But suddenly there is a lot of lobbying for that to see transition as a separate piece with separate federal funding.

WIA has two major parts in terms of services that you would think about.  One is for youth and one is for folks with disabilities, adults.  They have in-school youth, and out-of-school youth, and they have younger youth (talk about redundancy), they have a younger youth program, and an older youth program.  There is a lot of discussion nationally that the WIA laws should be changed to basically give what is called the in-school youth money to school systems and not to the Workforce System. 

There is a lot of question about the role instruction of the Workforce Investment Boards.  Fifty-one percent have to be business, have to be businesses basically; it is supposed to be a business-controlled entity.  In general, they are too unwieldy.   Government Accounting Offices have done a lot of studies of them.  They have found that businesses avoid them like the plague because nothing gets done.  One place they cited, I forget where it was, had an eighty-member Workforce Investment Board, so they said, businesses avoid it because nobody wants to deal with that and that they, in fact, have not acted as policy arms, which is what we thought they would be.  

The Workforce System is set up on a self-service basis; this must be a lot of self-service.  The issue becomes, "What happens if you cannot be totally self-service in a self-service environment." And that becomes the issue of accommodations in the broadest sense.  If you talk to the people at Labor who set up the One-Stop System they will tell you specifically, "We wanted a system where middle-class people would come and use."  That was a very clear intent, which I think was good.  They just didn't want it seen as a poor people system.

Part of the issue was number 1 They have not been very successful; a lot of middle class people do not use it.  Number 2, the question is does that mean that poor folks-folks who do not fit in neatly, should go somewhere else?  Or does that mean that poor folks, people with mental illness, people with developmental disabilities, should be treated in a more middle class way, which means nicer, not in poor service delivery, and that is really an open question still.

A lot is considered about the so-called hidden disabilities, particularly mental health, LD, and to some extent substance abuse.  A big concern in the Workforce System about the non-apparent or hidden disabilities.  Big debate about to what extent can WIA staff, workforce staff, get information about a persons disability.  Is there a conflict with the ADA and certainly Peter Blanck will tell you and Bobby Silverstein is involved with you and us.  You know, it is pretty clear-cut about that.  As long as you keep those kind of service records apart from the employer records, because the Workforce System has two pieces; they have the social service piece, if you will, the workforce services, and then they have services to employers as a recruiting entity, and you have to keep the disability information separate from the recruiting entity.  

Department of Labor has given mixed messages but they just put out a report three months ago that basically said, "Not only is it allowed to inquire about disability in terms of service system but it is required that you make that inquiry."  And once again it is got to be voluntary.  You have got to keep the records separate. 

There is three tracks of services in the Workforce System:  One is called "Core", which means basically, go in, use the resources, use the computer.  "Intensive", which might be one-on-one job development; it might be classes, and "Training," which is be seen as another part of Intensive.  There is a sequence to it; a little bit like when Paul was talking about the Step System.  The law creates a sequence to it; that is, you can only use the Intensive services, if Core services are not good enough.  In some Workforce Systems, they put you through a whole series of steps before they let you get more intensive services.  In other systems, you can move through all of this within a day and a half.  There is a lot of local control but that is a big debate.  Should there be a formal process from moving from Core services to Intensive services to Training services and the final sort of hot issue and then there is the overriding issue of reauthorization.

The final hot issue is:  training was seen as a service that was delivered through, what are called Individual Training Accounts.  Essentially vouchers that people who used the Workforce System could use to training providers.  For a variety of reasons it hasn't really taken off very well, but that is a very hot issue was how to implement training services, particularly training vouchers through WIA.

The overriding issue, which is, in case you are not sort of aware of the Washington picture, is the Workforce Investment Act is up for Reauthorization this year, and there are a couple of, uh, my best guess, from what we hear, is that is essentially it will be reauthorized as is for three years.  But one possibility is that they make major changes.  Another possibility is that they say, "This hasn't worked.  Let us go back to the old system."  Neither one of those seem to be realistic.  One possibility is that they merge it with the Welfare to Work, the TANF System, I do not think that is going to happen because of turf issues.  So the best bet, such as it is, and Peter may have a better take on it, is that essentially, we will be authorized, pretty much as is, for the next three years, but anyway, it is up, there will be debate on it this year, unless they do another continuing resolution on it.  That is the big picture.

Pat Steele:

Thank you.

<applause>

Pat Steele:

Okay.  Thanks, Joe. All right, now we'd like, if Len Sandler can get up, there we go.  Now we'd like to move a little bit maybe some different issues, a little bit, perhaps the ADA and some legal things.  Len Sandler, from the Legal Clinic here from the University of Iowa College of Law, is as well versed as anyone in the country and we are delighted to have him here today.  Apparently he has got his tennis shoes on so he can run quickly if the questions become tough.

Len Sandler:

I've got 81/2 minutes to discuss the ADA.  I think last year in Washington I saw the 45-minute Shakespeare where they did the collected works.  But I did not bring any props, so you will have to excuse me.  Also, I defended a deposition yesterday.  Peter testifying as an expert and it took six hours, so I am completely groggy.

On the street we referred to WIA and TWIA, as Tweedledum and Tweedledee, because they must have been drafted by Lewis Carroll.  And after reviewing the Supreme Court decisions last year on the ADA I sort of think now that Lewis Carroll is sitting on the bench as well.  

I am going to spend the next ten minutes essentially hanging out my shingle if you want to.  I will try to answer any questions you have with regard to your clients, your organizations under the ADA or under any of the other Federal or State laws that might protect your clients, or anything that might give you insights.  But there are two or three issues that I may want to discuss first and I apologize to the people who are impressed into Peter, by Peter into attending from his class but there are two cases before the Supreme Court:

One, I think for purposes of our clients and us is probably of paramount importance and it is called the Hason case and it is really going to decide the future of Title II of the Americans with Disabilities Act, as it applies to the states.  And Title II as you know applies to state and local governments.  That includes counties, cities, and states and it requires that the government entities provide their programs, services, and activities in the most integrated setting possible, and that we conduct our affairs, the law school included, in a way that includes people with disabilities.  It forbids nondiscrimination in employment, in almost every aspect of state and local government services.  And that might extend from curb cuts, to ATM's, to classrooms, to whether or not you are providing services to clients and where you might provide them.

But there is a doctor in California, who's licensed to practice medicine has been either permanently or temporarily revoked by the Board of Medical Examiners and he claimed that it was based on his mental illness and therefore they fired him and took his license away in violation of the ADA.  Now this case is working it is way up to the Supreme Court, but what bothers me and what is real interesting is the doctor represented himself, both at the trial level, which if the Federal District Court and in the Ninth Circuit Court of Appeals, which is the next step in the Federal System in the Western part of the state before the Supreme Court.  Also, the decision that says the law applies to the State, the ADA applies, was issued by the Ninth Circuit Court of Appeals, and the Supreme Court delights in reversing almost every ADA case that comes before the court.  It strikes down everything the Ninth Circuit says.  So, if the Ninth Circuit says that the ADA applies to the States in Title II, it is almost a sure thing (and I would go to my bookie and put money on it) that the Supreme Court is ready to reverse it and say that it does not.

Another thing about the case that is really insightful.  Not only did he represent himself and did not have the opportunity to brief the issue well, he had no lawyer, is that he filed several claims, none of which are going to the Supreme Court.  One is he clamed that it was race discrimination and that claim had been rejected, so here you have a plaintiff and this is what a lot of people complain about, is that use the ADA as a shotgun.  You claim race discrimination, age discrimination, national origin discrimination, and you throw in an ADA claim, as well.  The only that is issue before the Court is that it was based on mental illness.  The opinion that goes up to the Court has no reasoning whatsoever about why Title II does or does not apply to the states.  So this case is handpicked by the Supreme Court to decide one of the most important cases.  And what does it mean?  It means that for example, if there is a student or a teacher with a disability that wants the services of the law clinic of the University, because we are considered the State.  We have lots of clinical law students here who protect people and clients with disabilities.  

It means that if for some reason I discriminate against you or your clients, based on disability in any fashion.  Then the court rules that the ADA does not apply to me.  You cannot go to Federal Court to enforce the ADA.  That anyone will essentially find the ADA without any power to be enforced by the courts.  You will have to rely typically on the US Department of Justice, or if it is an educational setting, the US Department of Education, or if it is in Medical Care, it will be CMMS, or HHS, but you cannot use the Federal Courts anymore because essentially the court is saying Congress did not have the authority when it passed the ADA to overrule it is sovereign immunity.  Essentially there is federalism; it says, the States have certain powers, the Feds have others.  And the claim is, even though Congress said they were overruling Sovereign Immunity and Congress has the power to apply the ADA to the states, the Supreme Court can say no, and therefore they are immune from suit.

Now that does not apply to counties, because counties do not enjoy any Constitutional protections under the US Constitution.  So, if the County for some reason discriminated by refusing to provide services, or having a facility that wasn't accessible, or barrier-free, then you could use the Federal Courts to sue the County but you cannot use it to sue the State.  And that decision, the court case is going to be heard this session and a decision will be issued later on this year and if you remember a couple of years ago the Supreme Court said their employment provisions, that state employees, who were discriminated by their employer.  " I need a flexible work schedule because my Seasonal Affective Disorder just makes it impossible for me to work during the winter and I need flex time," that I could not go to Federal Court to sue the University of Iowa and I cannot use the state court to vindicate my rights under the ADA, unless the state agrees to be sued, which it is not going to do, except in states like California, where they pass legislation saying, "We understand that we can be sued and we agree to it."  I do not think that is going to happen in Iowa.

A lot of people look at two different laws:  the ADA and it is predecessor, which is the Rehabilitation Act, and I think the speaker before me talked about that.  Well, the Rehabilitation Act also forbids the same kind of discrimination by people who receive Federal funds and the universities and the states receive beaucoup federal dollars on almost every level and there is some cases that are percolating up saying that, "Gee, Congress does not have the authority to waive the sovereign immunity of the States to be sued under that law" and typically the law says, "If you receive money; if you take it, and the condition is that you not discriminate, then you are waiving, then you are giving up those rights, and that you are going to be able to be sued in federal court."  But there are some new cases that are coming along that are saying that the mere receipt of federal money, does not waive the sovereign immunity.  The State can say that you cannot sue in court.  So before your clients ever get through the door, all the State has to say is "I am immune, You cannot touch me."  And if that federal remedy is taken away, that does not leave a lot of hope for people exercising their rights under the ADA and whether it is getting curb cuts, whether it is making sure that they are not fired, whether they can go and apply for TWWIIA and WIA benefits; all of those are going to be under inspection.  So I would follow it under it.  It is called Hason, H-A-S-O-N, and a lot of people think it is going to hasten the death of the ADA, but the courts already ruled that there is no punitive damages under Title II, even if you can enforce that.  

The court has cut back on who is eligible, who is disabled under the law, and what a person has to prove now.  There was a Toyota case earlier this year and essentially it is becoming a Social Security case.  You have to demonstrate that your client is so functionally limited and impaired in one of the major life activities to establish that they are disabled at all under the ADA.  Otherwise they do not get through the door.  So if you have an inability to lift more than thirty pounds, and it does not affect you in any other way, major spinal injury or something, you are not disabled so long as you can perform in fairly consistently with other, the way other people perform in the general population, so it is becoming very difficult to really establish a claim. 

Do you have any questions because I am already over my time?  So I will hang out my shingle if you want.  I will give you my five cents worth.  You know, Lucy and the Peanuts, where my opinion used to be worth ten cents, then five, now it is two, so, go right ahead.

Female participant:
Do you know what's going on with the Our Lady of Peace act <inaudible> push through?
Len Sandler:

 No.  I do not. Can you remind me what the…?

Female participant:
It was something about having all persons with mental illness sign some kind of thing that they have received services and it was called Our Lady of Peace and there was a woman who trying to put it through the Congress.

Male participant:
I believe it failed.  It was kind of a national checklist. If you had mental illness then you were on this great big list.  It was supposedly antiterrorism bill. 

Len Sandler:

Now we had gotten the legislative alert and it was one way to try to almost create a national database of people with mental impairments around the country that would be open to federal officials.  And they have enough information already, but this would have been more than just discriminatory; it would have targeted people with mental illness and compared us to people with terrorists, I guess, or they would have been free to investigate our backgrounds, as well.

Other issues?  I am not billing you for this time today.  And I should have billed yesterday but I did not.

Man participant:
How does the Hason case relate to…. I do not know what the original fraction was, or what he got fired for, but how does it affect or relate to the payday standard that one needs to be able to do the essential aspects of the job to be protected?

Len Sandler:

Okay, um.  Yeah, the question was does Hason make any difference with regard to the ability to do the job?  And I think the reason they withdrew his medical license was his behaviors were such that he could not practice medicine to the degree required by the medical board.  And because it was litigated by the individual there is not a lot of information about the case it wasn't put together well.  But it does not stop the requirement that even though you have a disability that to be protected under the Employment Provisions, you still have to be able to do the job.  And with or without a reasonable accommodation and I think what he is saying is that he had mental illness and I do not remember what disorder or disorders he claimed, but they said there was nothing he could do to prevent him from doing harm to his patients, or his inability to even meet the clinical demands of a medical practice, let alone the essential functions of every medical job.

Peter Blanck:

He had a history of bipolar disorder.

Len Sandler:

Yeah.  It was a bipolar disorder.  But in his other pleadings he mentions a lot of other things, in other cases that were dismissed by different federal courts in the same year.

Male participant:
I am interested in his defense?  What was his argument?

Len Sandler:

His defense was that he could probably practice medicine despite the bipolar, or the effects of the bipolar, and a lot of times it is hard in mental illness to distinguish the disease from the behaviors.  And even if you have a mental illness or another impairment, if you are behaviors are such that it is going to pose a threat to the health, or safety, not only to others but yourself now, and that was another case we did.  Then you are not protected; you are not a qualified individual with a disability, under the ADA you have to have an ADA disability and then you have to be qualified to perform the essential functions of the job, it is really both, and they were saying no, but he used race and that really undercuts a lot of the merits of any claim that he had a disability.  Whenever they are accompanied by two or three the court takes a real jaundiced view of whether or not they are just taking a shotgun approach.  And I do not know what the outcome would be.  He has got one of the best litigators in the country at the Supreme Court.  It is a shame he did not have that help early on down the road.

Male participant:
You almost seem to be saying that this guy may not have a good case, but unfortunately they are hearing it, and so they set up a precedent, that will hurt anyone who has any real cases.

Len Sandler:

I would never attribute malice to the Supreme Court but this case was selected.  They chose it.  They do not have to hear the cases.  And there are a lot of other cases about whether or not Title II applies to the States.  They are just many from all over the country but they chose one that had no reasoning, that was brought with no help of an attorney, and was a very small record, and to me that is cherry picking in the other way.  They are setting it up for a challenge to Title II.  And they do not really care about Mr. Hason and what happened to him.  These are much broader concepts about State and Federal relationships.  So it will be interesting to see what happens.

I would hope that there is enough proof that the states have discriminated with regard to the provision of services and activities historically, by all of their laws, and that might be by the insane laws, and idiot laws, that were passed that there are no requirements that there be accessible facilities.  The Idiot Laws were what they were called, I am not using that term in a pejorative of sense.  But that the States for a long time just discriminated actively or by omission against people with disabilities.  And for Congress to have the power to say the States can be sued in the Courts, they have to show this long- standing record.  If they do not show it then Congress did not have the power, and the Court says, "We make the decision about whether Congress, you have the authority."  So, we'll see what happens.

Any other questions? Yeah?

Female participant:
Individuals who'd still be able to sue for prospective injunctive relations.  And I was having a problem stating why, because many of these changes do revolve around accessibility requirements, which would be covered under prospective injunction relations. Why, if the Supreme Court does overrule the Ninth Circuit, it would really limit individual's abilities?

Len Sandler:

Okay, that is a real interesting and fine point, and the question is, when the Court says you cannot sue the State for money damages.  In the employment setting, well, you cannot sue them for back wages or future wages, because they discriminated against you but you can get them reinstated on the job, or you can get them that promotion.  There is some question as to whether or not when the State has to spend money to put those curb cuts in, or to retool their services, whether that is actually draining the state treasury and that is the equivalent of monetary damages from the State.  So it is not purely injunctive because on the accommodation, almost by definition, is going to cost some money, unlike just reinstating somebody to where they should have been in the first place, that you did not promote me.  Well, you give me that new job, it is not costing you anything, it will in the future, because you are just putting me back to where I should have been.  But if you have to remove all the barriers here and the law school was one of the least assessable buildings for a long time.  That involves spending money in order for me to get the services, and some courts have said that is not injunctive relief, that money goes to the treasury and that is the heart of the matter whether states will have to pay.  The "Supreme's" have not addressed it.  I hope they do not because that would at least leave one question opened.

Others?

Ok, my time is up.  Good.  Sorry if I have ruined your appetites.

<applause>
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