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CHAIRMAN:



אני מתכבד לפתוח את ישיבת הוועדה, ועדת העבודה רווחה והבריאות. יש לנו אורח מאוד, מאוד חשוב ונכבד, פרופסור פיטר בלנק שכמובן כפי שגם הודענו  בדברי ההקדמה שלי יהיו באנגלית מאחר וזו היא שפתו. 

First of all we want to welcome you, Professor Peter Blank, and to thank you for coming to our committee and for your lecture that you are going to deliver in the next hour. 

Professor Blank is a professor of law in the University of Iowa. He is chancellor about disabilities and all that we have to do to people with disabilities, physical disabilities and mental disabilities, to the presidents of the United States, Bush and Clinton. He is the head of research institution about all these problems. He is one of the main personalities that deals with all the rights of persons with disabilities and how the society should handle the laws about this issue. He is now in Israel because there is a meeting כנס הארצי החמישי לשיקום הזכות לשוויון שזה החטיבה שיקומית בהסתדרות.                           

I said about what you came to Israel for, about the two days of חומש החטיבה שיקומית של העובדים הסוציאליים בישראל  and in this opportunity we asked him to come here and to make a speech, a lecture about this principle and his work. He asked me to give you a short introduction, otherwise I prepare you a long paper and I will copy it and give it to you. As I said, there is the Chomesh Conference that he takes part in. We have the opportunity to host here Professor Arik Riemerman, who is the chairman of that conference and Professor David Biegel who are two experts who came from the United States to the conference. Thank you too, that you came to our meeting. The floor is yours, Professor Peter Blank. 

PROFESSOR PETER BLANK:

Thank you Mr. Chairman. It is an honor to be here. The long introduction I would use if my mother was in the audience. This is my homeland. I have never been to Israel before. This is my son Danny. My family came from Odessa, Russia and they landed in Providence, Rhode Island. They couldn’t speak any English, Russian Jews. My grandmother made do and ran a little furniture store. My grandfather read the Torah, didn’t do much work outside. Her brothers – one brother became professor of Harvard Law School and a Dean of the Yale Law School, Harry Shulman. The other brother who couldn’t speak English, Jewish Russian immigrant when he became over, became lawyer, the Comptroller, the head of New York City Financial Systems. So it’s an honor to continue that tradition and it is very humbling to be here. I thank you for inviting me. 

I have the blessing in my life, really, to work with people like yourselves, to work with the range of people from the disability community. If somebody who has family members with disabilities, I work with policy makers, economists, lawyers, families and I don’t want to talk too actually too much today because I think a dialogue is very important and very interesting. But I want to tell you a little about what we have learned about the Americans with Disabilities Act, as somebody who was involved representing clients in drafting the Americans with Disabilities Act and now working with state governments and working with plaintiffs and working with defendants and working with President Bush. I had the great honor of sitting from here to here with new President Bush, George Bush II in the White House about when he was first elected when he rolled out what he called his new freedom initiative, which is his vision for disability, which includes more than the ADA, which includes education, employment, welfare reform, social security reform, because, of course, they are all very much interrelated. I work also with the National Organization on Disability which I am very honored to be on. Our late chairman was a gentlemen you probably heard of, Superman, Chris Reeve, he just passed away and, again, the goal was to focus on economic independence, empowerment and equal opportunity for people with disabilities. Remember, in the United States we have great battles and court cases over what we call affirmative action. The American Disabilities Act would never have been passed if it was portrayed as an affirmative action type law. 

Some of you have heard this. I teach a large class to disability lawyers and doctors and social workers and education. At the end of the class they take a piece of paper and they write out how good the professor is. So they write, one student writes, if I had one hour to live I would spend it in your class. They know that’s not the end of the story. I took it home to my wife who is a skeptic, and she said, what’s this little star at the bottom. It says please see the other side. On the other side in big letters it said, it’s because, Professor Blank, your class is an eternity. 

The biggest issue perhaps that we are facing in the United States really, probably doesn’t have all that much to do with the law, although the law is important. It doesn’t have all that much to do with economics, policy, it really is attitudes. About changing attitudes from what before in the United States was very much a medical model of disabilities. A model that was focused on, we cure you if you just try hard enough. I have students, for example, I represent law students against the law suit against Boston University, a very good university in the United States. A big law suit because the chancellor of the university said in a speech, oh, if our students with learning disabilities would just try harder they would do better. My wife is dyslectic and so she is always flipping letters. There is no way if she tries harder she can overcome that learning disability. But the attitude is indicative of – maybe disability is not worthy. Maybe disability can be cured. It is something that can be rehabilitated. I don’t mean to suggest, of course, that the rehabilitation model and medical model is not important. It is. But the medical model is what drove policy about disability as opposed to the rights model. The rights model in this individual rights like rights of women, rights of minorities and so forth. So now today in America, which is a more litigious, we sue people more quickly than you do here, more litigious society, we think of disability in terms of civil rights, individual rights. Very much like Mr. Orenstein has worked on a course and others in this room, the disability law related to employment and now access in education and so forth. 

I want to tell you about a couple of the cases that I have been involve with which illustrate these concepts of attitudes, Some of you have heard these stories. Then I want to tell you briefly about the challenges we face, some of the things I am doing and learn with you. Because we made many mistakes in our Americans with Disabilities Act, we make some successes too. But it is always two steps forward, push, one step back. If we learn together it’s a much better opportunity for al of us.

I’ll tell you about one of the early cases I had. Some of you have heard of this, but I say it because to me it was a very important case. Mr. Don Perkel, who is a person with mental retardation who lives in Madison, Wisconsin near Chicago, Illinois. He works in a pizza parlor, happens to be called Chucky Cheese which is like a dis… pizza parlor. They have big mouths and shows and everything. He is the janitor. He is the kind of man who will get there early and get down on his hands and knees and clean the grout in the bathroom with a toothbrush. He takes pride in his work. He just wanted to work and be a tax payer. Why? Because he is fifty years old. He spent twenty years in a sheltered workshop putting beads together. Training, training, training. We have sheltered workshops. They are very good at training, but they are not very good at getting people into employment. As a matter of fact I gave a speech recently to a big association called The ARC in the United States, the Association for Retarded Citizens, now called the ARC. The title of my talk was, it was not that popular, Why Sheltered Workshops Violate the Americans with Disabilities Act. I had to run for my life out of there because it is a lot of big providers, a lot of people who support sheltered workshops. It’s a big lobby in the United States. So Don Perkel worked at Chucky Cheese. He did a great job. The staff loved him. One day the big shot manager from Chicago or Dallas comes in. He calls aside the local staff, says, who is that man. I don’t like the way he looks. This is in the trial record. Fire him. God bless them, to their credit, the staff people said, we are not firing him and we quit. They quit in protest of saying that he was forcing them to fire him. It is very unusual as a lawyer where you get a case where the defendant staff becomes your witnesses. It’s a godsend of a case. It’s the best kind of witnesses you can have. We tried to settle the case. He didn’t want to accommodation, he didn’t want anything. He just wanted to work. They say, they get very nasty. They say mental retardation is associated with child molestation. He is not a good worker. Of course all not true. But anything the lawyers can, as I said in the speech the other day, anything the lawyers can bill with a straight face they will bill. So they will write motions on this and that and millions of dollars wasted. So we go to trail, four day jury trial. The jury is not stupid, you know, people like us. What’s going on here. Why is this guy fired? So they come back two hours $70,000 in back pay and then they pause and many of them know the punch line here. We also would like to ask the court to award thirteen million dollars in punitive damages to send a message that this type of discrimination will not be tolerated under the Americans with Disabilities Act. To that date it was the largest award of its kind, all based on nothing. All based on attitudes about disability, which are most of my cases. Most of my cases have not to do with cost and difficult employment situations. It has to do with old fashioned attitudes about inclusion in society.

So case number two. I’ll tell you three cases and I’ll tell you some teacher stuff and then we talk. I go from Madison, Wisconsin to the United States Supreme Court, a very fancy court. While I was in your Supreme Court yesterday listening to all arguments, same thing. Big shot judges and very intimidating and you stand there and you have to address the court. The case involves actually a man named Mario Ekisabo who came from Ecuador, who worked for twenty years for Shevron Oil Refinery in Los Angeles. He worked as a consultant to Shevron, perfect job record. No work history problem, perfect employee. There every day. Again, immigrant, he wanted to become an American citizen and he just wanted to be a tax payer and contribute. No problem with his work. So one day after working for the contractor, Shevron has a job opening for the exact job that he was doing. He applies for it and they say, yes, of course, we hire you on the condition that you take a physical examination. So he takes a physical examination and the occupational doctors find he has some liver problem, not related to his work. He worked in the oil refinery for twenty years, never had a problem. Never missed a day of work. You know, the salt of the earth. Shevron says, for your own good, Mario, we will not hire you, because maybe you will get hurt in the future. Of course they let him work there for twenty years, why does he want this job? Benefits, retirement, better pay. Why they don’t want to hire him really because they don’t say, attitudes about disability – liability, you get hurt in the future, maybe something will happen. Of course the lawyers don’t let the executives say that, but that, we all know, is true. So the case goes through all the courts and so forth. The legal issue becomes whether it is really attitudes and paternalism. Whether or not a company can say, we don’t want to hire you because we are afraid you are going to hurt yourself. You use a wheelchair and maybe you can’t get out safely. You are a diabetic, maybe you’ll have a seizure or something and for your own good you stay in the sheltered workshop. You stay in the nursing home. You can see why we fight that case.

Our United States Supreme Court, probably unlike your Israeli Supreme Court, is not that forward looking. Our Supreme Court is very conservative. I get to the Supreme Court, Justice Scallia, our famous for us Scallia – So these big justices, they look at you and they say, oh, what employer is supposed  to hire somebody who wants to kill himself? What about the suicidal employee with the disability? So they are thinking. I use a wheelchair, my son uses a wheelchair. Yes, he wants to work in a job so he will kill himself, or epilepsy or diabetes or learning … You know, this is the attitude. I don’t win all my cases. As a matter of fact I lose most of my cases, but it is the point that counts. I’ll tell you about some that I win. 

We lost nine nothing, which is a very difficult loss. It was a difficult loss because it suggested again these deep attitudes about keeping people with disabilities out of the mainstream. The positive though I will tell you later, is that the United States is a very big country. We have a federal law, Americans with Disabilities Act and then we have all the fifty states. They have their own disability laws. As a result of the very conservative decisions in the United States Supreme Court like on the definition of disability narrowing. The states, like California, Iowa, New York, they make their state disability laws even stronger. It is very interesting, in our federalism society. I know I am going a little bit aside, but today, when I bring a case, a disability case, I always file it both in the state court and in the federal court. It’s like here probably, you can shop a little bit to get the best decision and you have a stronger approach. 

I’ll tell you one more case and then I’ll tell you about the future. A case that’s very dear to me that we just finished so it’s hot off the press. I just gave a speech. I was honored to give the first – Dick Thornberg was the attorney general of the United States and governor of Pennsylvania. He is very important in the American Disabilities Act. He endowed a fancy lecture in his honor and I give this lecture several weeks ago and I just tell this story, this case I just won. 

I go from the United States Supreme Court to divorce courts. It’s like, do you have these shows here, Judge Judy and she sits there and they fight out the – I have never been in divorce court before in California. I go there because there is a case, Heed and Heed, mother and father are getting divorced. They have two young boys, Mike and Sammy. Nice family, middle class, no issues of child abuse or anything like that. Mike is ten has autism. Sammy is six, nice kid, everyday kid, both nice kids. They get divorced. The mother has custody of the kids on a temporary basis. All fine. The father gets to visit with Sammy, the kid without autism, for two weeks. At the end of two weeks he petitions the court saying, I have been with Sammy without Mike, with autism, and Sammy is a different child. He is so much better without Mike around. Mike is holding him back. Of course the researchers in the room know that the opposite is true, actually. Professor Rimmerman has done the research which shows that families with great diversity have great life. He does work on siblings and other things. In any event, he goes to petition this judge, again, attitudes. The judge doesn’t take any testimony, no hearing. He says, I have a hunch, - this is all on the trial record – I have a hunch that this is right. Let’s split the children. Father gets Sammy, normal kid, mother takes Mike, kid with autism. No basis whatsoever. Of course that’s like banging the hammer for us the bell goes off and the firemen, we go as lawyers, this is the kind of case we want to fight for this principle. We also want to fight this case, by the way, because this is like the fourth or fifth time we have seen this in the United States. We see in the United States not only this but, for example, parents with disabilities use wheelchairs. The court tries to think about taking away custody of the kids on the basis of disability. No cognitive issue, nothing. It’s amazing. We fight this case and we go up to the court of appeals and thank god we prevail. We won the case and the California high court said as a principle of California law you do not separate families on the basis of disability. Moreover, we believe that there are benefits to living as a family, sibling bond. They sent it back to a new judge for a new trial. It is very relevant to Israel, of course. The High court of California – this is why I like to talk about it as well – discussed the issue of King Solomon and the splitting of the baby in this case. I want to read to you some language which I have read to the other people. 

In their decision they say in this case, ‘in the biblical story of King Solomon two women, each claiming to be the mother of the baby, asked for a decision. Solomon threatened to split the child in half, ending its life, but allowing each woman to have a piece of the child.’ We all know the story. The real mother of course said, take the baby and then he know it’s the real mother. The true parent reveals herself by saying no, placing the best interests of her child ahead of her own desire to raise the child. 

Now we are in this case. Although the children’s lawyer in this case described the decision as very Solomonic, a great decision, this court believes Solomon would never do what that court did. He would never split the family and end the life of two young loving brothers. So this is a great victory for us. This is a victory which maybe you won’t see in the newspapers, you won’t read about in books, but this is the kind of victory which we try to do every day, my colleagues and myself. I work with many fine lawyers around the country and it’s not just me. It’s many great lawyers who I work with and I try to help. In California there is an advocacy group called the Western Disability Law Center. I work in San Francisco with disability rights advocates. I tell about all these different groups. I work with them to try to work on these sorts of cases, to fight these attitudes one at a time.

This is a little bit about the situation that I deal with anyway. What about the future? In the future there are a couple of major issues. December 1st just when I was in Israel, the National Council on Disability, which is our big government agency for disability issues. I work with them. They just released a report called Righting the ADA. It contains what they call the ADA restoration act. It contained language for a bill to be introduced into Congress to correct what they believe are some of the problems that have resulted from the Supreme Court’s interpretation of the Americans with Disabilities Act, many problems which, by the way, in your very fine law you of course dealt with. This is a very important step because we are now fifteen years into our law. I have been asked – again I have a great honor, asked by the National Council on Disability to chair a new commission. This I was talking to Shirley about. I think it’s very relevant to you because your law is much younger than us. Unfortunately there has never been a large comprehensive systematic study of how is this law working. Believe it or not we have this major law but nobody has done systematic rigorous research to understand are people using … Is the education system accessible. Are the telephone relay systems acceptable. Are employers making workplace accommodations. I have done pieces of studies. Other people have done pieces of studies but there has been no comprehensive study and it is important because in the United States now there is what we would call a backlash, to some extent, a negative reaction to this law of the Americans with Disabilities Act. Some ministers and employers say it’s very expensive. It puts people out to work. It’s like here. It’s difficult budget times and if you tell the city of Sacramento, the capital of California that they have to spend twenty five million dollars to put in curb cuts, they will say, how many people with wheelchairs do we have. Why are we spending twenty five million dollars on curb cuts when we can put that money to social services. Why? Because it’s a right. But we have this backlash in terms of terrific balancing that has to go on between access to society, equal employment and of course very difficult budgetary times.

I would suggest to you, maybe Shirley and others, that this type of study – I wish we had done it sooner because we need to know what’s working and what’s not working. This I also think, I say this to Sylvia as well. You know, when the Americans with Disabilities Act was first passed, I was talking to Pat Right … the leader of the big disability rights movement. I was doing all these studies on the costs of workplace accommodations and integration of children into society and so forth. She said, Peter, I love you, but please don’t do any research. This is about rights. This is about our right to be integrated. Pat and I are very good friends and we work together. My view was a little more moderate. She is a little more extreme. Yes, rights, but we cannot always be on the defensive and say, costs are high and it’s not working. We have to have some way of showing that this is beneficial to employers, because otherwise you always face this backlash. It’s too expensive, it’s really not helping people with disabilities, it’s only helping who wear eyeglasses who are not expected to be protected by the law. This ADA restoration act is very important because I hope it will illustrate some of these issues about impact.

The last thing I’d like to say and I’d be delighted to open it up to questions because I don’t want to talk too long, is that in the United States we have really now an underclass, as no surprise. We have terrific high numbers of people living in poverty. We have this program called TANEF, Temporary Assistance for Needy Families, our welfare program. About fifty percent of the people receiving welfare assistance either are people with disabilities or have a child with a disability. As a society in America we have to come to grips with balancing welfare, so I work in social security reform and welfare with the Rights model. It’s very nice to say, yes, you have a right to employment for a job of $15,000 a year, which in the United States is below poverty level. But most people with disabilities say, yes, we have that right but why should we give up government benefits, health insurance - we don’t have national health insurance – and jeopardize ourselves, have no safe net and go to employment. 

Big picture now, the last thing I will say is, at my research center we are working on, with the Clinton administration and the Bush administration, ways to coordinate disability policy. Both generic policy, that us policy that affects everybody, social security as well as disability specific policy, because we can no longer look at disability policies in this vacuum. Most people receiving social security in the United States are people with disabilities. We have SSI, SSDI. These medicate social security benefits. If we don’t think about ways to reduce those roles we will bankrupt our system. The commissioner of social security, somebody we work with, very big position, big budget in the United States, he says to me, if we can just reduce just one tenth of one percent of the people who are on disability and get them to work, that’s a saving to us of billions of dollars. So we are not talking about huge reform. We are talking about allowing of people who are able to work and who want to work, Like Don Perkel, Lke Mario Ekisabo to get into the workforce. 

So I would say to you in closing, it’s quite an honoring to come and speak with you and to learn with you. I am coming home to be with you and I hope that there will be many more opportunities to learn with you and work together in ways that creates equality for all our children, because as I said the other day, my son and my other sons, they will never know a world without the Americans with Disabilities Act. They will never know a world where they don’t think of disability rights. It is our responsibility to make sure that that vision comes true. Thank you very much and I am most delighted if we would take questions or have comments, perhaps, from other people in the audience that are relevant, that you might want to hear because you don’t often get to be with all these people.

CHAIRMAN:

Thank you very much. One point for you – speech and lecture – that was so interesting and the second that it was so short. As you say, I think that student that wrote you note, here he would not write it.

First of all you gave us three examples. I don’t remember if you’d remind me and I ask our lawyer here, Judy Wasserman, if we have such problems in Israel. In our courts, problems like – I don’t remember that we have it and it is a good sign or a bad sign. I don’t know. It’s a good sign that we have not such problems. Maybe the next time the disabilities are not working in such jobs. 

I would ask two questions. We dealt with it yesterday. Yesterday we have here and argued about it. I want to hear, with your permission, what is being done about it.

The first is something about the salaries that the workers here in Israel are getting. We have here in Israel a law that an employer is not allowed to pay less than minimum wage. It is not a high salary, but it is 45% from the average salary of Israel. So if someone has a smaller wage than is …, then he boss is going against the law. We have people with disabilities, who say, we understand that we have disabilities. We are not disabled like Don Perkel who worked until he became … He had no problem with his work. Let’s understand that we have disabilities that the work they are given is hard, what an average worker can do. In that case they ask us – and there is a dispute in our committee – they ask us and say, please tell us about the law because the people who give work are ready to give us work, but to pay us salary as they are paying to the other workers. So we have to cancel for such disabled the law and to say, we permit to pay half for half productivity. There is another approach about it by saying no, you are not allowed to pay such half wage. Only if you want to solve this problem the government has to subsidize the difference.

Second question is, we are dealing now with the chapter on … in that case we are asking that even a private doctor, a private lawyer, a private shop, that is not included to the government or the public. I am a private lawyer and I want to open an office. It must be for all opportunities for the physically disabled to come in. Or we can say, of course when we don’t speak with a private doctor or with clinics this is a chapter of the law that it must give equal opportunity to disabled. Sometimes you can say, you are not allowed to open your office if there is not an elevator if you are on the second or the third floor. What is the law in the United States, in California and what is your idea. 

                          :

Can I just ask a clarification to the question asked by the chair. Our meeting yesterday dealt with new buildings. The question arose what exceptions are there, if at all, or what exceptions should there be when we are talking about a new building which is going to be built. There was a proposal made, I think on the basis of the American law was to restrict the exception only to elevators. In other words, if you build a new building you have to make it accessible and it’s only if you can prove that it’s for private purposes and in relation to the elevator alone, then you might be able to get some kind of exception.

PROFESSOR PETER BLANK:

The first question, which is a complicated question which is at the intersection of rights and welfare, really, to some extent. In the United States you are asking the wrong person in some ways. In the United States we have sheltered workshops which have an exception to the Fair Labor Standards Act. 

CHAIRMAN:

We have it too, but the disabled person says, that in the sheltered workshop the work is not interesting and they say we are coming – for instance take the Chucky Cheese, a Kosher MacDonalds, so you know that if I am working in the kitchen there maybe I can say an average worker can do in one hour thirty sandwiches. Because I have a disability, I have only one hand, for example, I can make only produce half. Of course the owner of the business says, I am ready to have you. It is very interesting and you know it is not a sheltered place and you see everyone there and you have pride to work there. Everything is all right. I understand that I can only produce half an hour. Therefore I say to him, take two of us and pay the same wage, fifty percent for one person and fifty percent for you.

PROFESSOR PETER BLANK:

In the United States, under the Americans with Disabilities Act, if two people show up to a job and the job description is if they say they want somebody who can make thirty hamburgers in an hour and one person can make 29 and one person who can make thirty, the person who can make 29 is the person with the disability. The person who can make 30 has no disability. You are not obligated to hire the person with the disability under the Americans with Disabilities Act. Under the law, as long as the employer has legitimate job requirements, it’s no problem. Independent of that, the government has subsidy programs to get people with disabilities to work. But the big tension in the United States of course is this sense that somehow people with disabilities are less productive. By the way, which is a presumption, which as a general matter I would challenge with you. I would challenge because many of the economists I debate when they do their fancy shmancy models about ADA and so forth, they assume in their economic models two things. That it is very expensive to make accommodations and that by definition people with disabilities are less productive than people without disabilities. Of course when you assume that you are going to get the answer you want. In reality of course the challenge is to create flexible and universally designed jobs so that people can be productive as possible and be paid equal for what they produce. We have this great tension like you in the United States. Many employers say, why should I subsidize somebody or hire somebody with a disability when it’s going to cost me more. They cannot do that just based on those assumptions. They can do that if they do job testing and they see, in fact, okay, I need somebody who does thirty hamburgers, regardless of disability. You can’t do it, I don’t have to hire you. So it is a very similar tension. As a general matter I would say to you also very respectfully, I’d be very cautious about this adjusted minimum wage approach because it is a perpetuation, it’s a continuation of this mindset that it is a subsidy for disability. I would say, without exaggeration, the majority, maybe most people with disabilities who I work with and represent and who work in the private sector are no less productive for the jobs they do, than people without disabilities. Sometimes of course.

CHAIRMAN:

I’ll give you an example. We have a professor. We have a teacher with one hand. We agree that he is not allowed to get less because you can teach with one hand. But the question is if I agree as the disabled person. I understand that I can arrange only fifteen hamburgers. The question is because you have the minimum wage law, so I understand that it is another situation. I would ask it as to your approach. In the private market you heard there are thirty disability persons. Everyone understands their disability. The production is half and the employer gives them half wage. Would you say, a private market, we are happy with it. The person who would be without work found work. Everyone is satisfied with it. What do you think about your report on that?

PROFESSOR PETER BLANK:

Good question. I am not judging the question. I am thinking because my starting point is that all else equal, work is a civil right, that employment is too. Employment and education are the future of the economy. The future of this group, the future of all of us. With regard to your question. It brings together the welfare system and the rights system. To what extent should the government honor and support somebody with disability working as opposed to just receiving benefits, even if that person can’t work the same amount as somebody else. I would always error on the side of work. I would look to Professor Rimmerman and others who disagree with this subsidization approach. That’s why I was saying earlier, in the United States we have these whole new laws. Have you heard of the ticket to work? Wisconsin. I was working with a new chair appointed by the President of the United States. Her name is Bertie Apponte. She was appointed by the President to oversee ticket to work, a very important position. She has a daughter with cerebral palsy, a severe disability. Her daughter is a very smart girl. She cannot work that much. She makes greeting cards. She can only work so many hours in a day. The crazy thing is that she makes over a certain amount of money. Even if it’s a modest amount of money she loses all her health benefits. So we are trying to balance these sorts of issues. 

PROFESSOR A. RIMMERMAN:

It’s an issue because we are really – this is what I talked about on the first day of the conference – we are competing with two competing models, the welfare model and the human rights model. The human rights model doesn’t make compromises, because you don’t compromise on human rights. You don’t compromise. It’s a right and you don’t do it. The welfare model is a need model. A need model has a different philosophy. When they adjusted some of the minimum …, I was furious. I was really furious and Shirley knows about it. I was furious because on the one hand we have the new legislation of 1988 which – Shaul was really the founder. Without him, I am sure, the law was quite inactive. This is to his credit. It is like we are running with two flags. One flag we are calling against discrimination. On the other hand we say, let’s look at this population differently.

                          :

In order to enter the protection of equal rights you have to be a qualified worker. Here we say, for this job there maybe, we want this system to work.

PROFESSOR A. RIMMERMAN:

I wrote about it in the last Bitaon Sociali, I reviewed eighteen countries including Israel regarding external employment programs. This is the new term for social employment. I am against social employment programs in general. This is my personal view. People know it. I was against institutions and against social employment programs. I was the head of the Kerem. I was really with schizophrenia because on the one hand there are social employment that exists, on the other hand I was against it. I think the key is to be really innovative and to stimulate employers by I’ll subsidize employers that they will think about new ways of hiring people. I'll give them awards, incentives, everything that they will open more and more opportunities not for a certain person but that they will expand their shops, their industries.

PROF. PETER BLANK:

So how do you deal with the fifteen hamburger person?

SHAUL YAHALOM:

But they say to you, even though I want, I am an employer, a good employer after your cause. I am not going to fire Mr. Don Perkel. I am against it. But don’t force him, he is only 15 hamburgers. I must take from the public the same price of the hamburgers as my neighbor. Therefore I am ready to take you for half salary.

PROF.  A. RIMMERMAN:

So I am saying maybe the hamburgers is not the right job for this person. One answer is don’t deal with hamburgers. The second is, subsidize the employer that he will have  equipment that will enable this person to produce thirty hamburgers with assisted   technology, with something that will boost his performance. Because the employer, by giving the employer the subsidy to open opportunities, then he will be eager, much more thoughtful about the way how to let people who at this stage cannot do it with some equipment, with innovative equipment, maybe can do more. The danger of adjusted minimum wages that we are creating second class citizens. The price of creating second class citizens is much more horrendous than the situation that we had in the past. This is my view.

SHAUL YAHALOM:

Maybe structurally it is the same second class, because I know I may have equal salaries, but I know that I am subsidized by the government. It is the same second class. It is not so simple. You must understand that in such a situation you have not an unlimited budget from the government. It is a dream. But our plan is a reality plan. 

PROF. A. RIMMERMAN:

I am saying we have the Keren LePituach Sherutim leNechim of Bituach LeUmi. This Keren, this fund has to stimulate. Instead of working with just unemployment, we’ll have to stimulate employers to open more and more opportunities and to invest –

PROF. PETER BLANK:

In the States we also have tax credits to employers who make accommodations. 

Now we turn to the second question, accessibility. We have a whole section of the law titled three of the ADA which focuses primarily on new construction. When I drive around this country from the Golan Heights to Haifa, Tel Aviv, it is amazing the building that’s going on here. You have a terrific opportunity from now to make the society more accessible than it can be in ways that makes financial sense because we all know in this room, if you make it accessible right from the start it doesn’t cost anything. Universal design helps the mothers pushing twins in the stroller, the old lady crossing the street, as well as people with disabilities. This has been one of the greatest successes in the United States. 

I would give you one piece of advice, if I may, humbly. In the United States we have had a wave of law suits under this accessibility provision. They call them strike suits or nuisance suits. They have people with disabilities and their lawyers sometimes right, sometimes wrong going door to door in this hot hotel, restaurant and so forth. There has been a backlash by the employment community. So much so that a bill was introduced into the Congress which says that we want to change the Americans with Disabilities Act. So there is a notice provision, so that – Clin Eastwood, we have Arnold Schwarzneger, Ronald Reagan, it’s America. Clin Eastwood owned a hotel in Carmel California. Who knows, accessful, not accessful. He was sued and his position was and then he got into a – you know, Clint Eastwood goes to Congress, gets everybody excited. It’s not fair. We should be told ahead of time to have a chance to make it accessful. Of course he doesn’t say they had ten years. They knew about the Americans with Disabilities Act and they didn’t do anything. So there is a bill in the United States to make more notice and discussion time. I guess if I had to do it all over again, we have in the United States this thing, ADAAG, Americans with Disabilities Act, Accessibility Guidelines. We have a whole access board. A board of commissioners that look at accessibility issues. You have an opportunity here and I know Mr. Orenstein can speak to this as well and others in the room. Maybe there is a way to be more collaborative on these issues and not so litigious. So you work in tandem with this board. This board works with the business community, works with the disability community, so that there is thinking ahead of time and there is not this reaction. Because the reality is, it’s very easy to build an access. If it is so tough, somebody comes to my office and I am a lawyer and it’s so tough, I say, okay, I’ll rent a conference room. We’ll meet in a conference that’s accessible or we’ll go here. You know if it’s an old building in Jerusalem, what am I going to build, an elevator? I’ll meet you at the King David. I’ll take their conference room and we’ll talk there. It’s not about the context, per se, as much as the availability, the equal access to the services. 

On the access question, again, I think – you know the word rhetoric – the dialogue, it makes it more difficult than it really is. There are expenses of course. When we sue – I am on the board of an organization called Disability Rights Advocates in California. We sued the city of Sacramento because people who use wheelchairs had to go in the street, almost being hit by cars, because they wouldn’t make curb cuts. That’s kind of a test case. But there are expenditures involved which of course result in tax adjustment. I think the issue here is, you are a smaller country. You can be more co-active and you can do this in a more collaborative way. I think it can be done. I think it can be done in an effective way and I think it can be done in ways so that the government, for example – is the Knesset totally accessible? So this is a model for other.

CHAIRMAN:

We have the law said that in seven years or five years, they must be – all the hospitals, all the schools, all the clinics, the Knesset of course, all the ministries, everything that is public must be accessible. The question is, what we had yesterday, about private businesses, about small shops in the corner of the neighborhood, about a lawyer, about a doctor. If you are a lawyer and you are on the second floor, you have to be accessible for disabilities.

PROF. P. BLANK:

We also have in our law what’s called the Safe Harbor Provisions, where if it is an undue hardship or an undue burden or if it is so financially difficult then they don’t have to be accessible. 

CHAIRMAN:

The new places, if there is a law, so they have to be built in such a way. There is not something that costs so much money. 

                          :

If tomorrow you are going to the other office, you have to hire only an office that is accessible or you are allowed to go also to places not accessible?
PROF. P. BLANK:

I would presume that the kosher MacDonalds wants to have people who push strollers, who use wheelchairs. It is a new building. They want the customers. 

                          :

There is a question here as to what the norm is. Then the question is how do you apply the norm. I think the question asked by the Chair more related to the basic norm. In other words, in relation to new buildings, whether there should be any kind of safe … provisions and what was hammered out at yesterday’s meeting was the same provision in relation to new buildings should only relate to elevators and maybe one or two other items which are extremely expensive. So the question, we have provisions which allow for collaboration. In other words, the accessibility order is issued after putting together a program. That’s a question of the approach. We are very much with the collaborative approach because we think that will give better results. In other words collaborative approach but where people know that there was something. There are teeth. I think what the chair, the question related to the norm. In other words, when buildings are concerned, should you have any exceptions. Should you have provisions in relation to elevators, in relation to anything else, or should you say that there is the absolute right and obligation of accessibility in relation to new buildings.

PROF. P. BLANK:

I would think the presumption should be on accessibility and the person with new construction would somehow have to show why – One other thing I’d point out to you – maybe it’s not true here. In the United States we split hairs very carefully. New construction itself is a very litigated term. It doesn’t just mean new buildings. It could mean renovation. It could mean updating as well. So, for example, in New York City, in private apartment buildings if you – my sister lives in Manhattan – if she wants to renovate her apartment, by law she has to make it so that it could be readily accessible for another tenant. So for example if she built a new bathroom she has to make it so that the next person could fit walls so a wheelchair could get in. They have supports so that they can put bars in the toilet. Every time a renovation occurs these issues might arise as well. Have you addressed that?

                          :

I want to ask, do you have a special education system in the States and what are the laws to help a child to learn in the regular system. What kind of help he has the right to.

PROF. PETER BLANK:

As you know, in the United States we have a totally separate law called IDEA, Individuals with Disabilities Education Act. You have a similar law. The main crystal words of that, free and appropriate public education. Every child with a disability is entitled to mainstream free and appropriate public education. Now we have a President, which is a little different. It is actually interesting. He believes much more in supporting in, what he calls, faith based initiatives. He is beginning to enable, if you can’t send your child to public school, for example, maybe you can send them to a Jewish school, Catholic school, private school. That applies in that school as well. You have an opportunity not only to a free and appropriate public education, but the government will support you if you want to go to a religious school as well. Of course in Israel that’s a big question. Is that true here as well.

CHAIRMAN:

The question is with the religious education, special education? 

                          :

The position in Israel               that up to recently there was a special education law. That provided mainly for education of people with disabilities in separate schools. It wasn’t clear from a legal point of view whether with the children, students with disabilities were entitled to integrate in school. The law was amended and there was a big case as well, in which a colleagues here were involved with, which provides that a child with a disability is entitled to integrate in schooling. There is a whole mechanism. 

CHAIRMAN:

The system of education in the United States, you have public education and you have private education. The private education in the majority of cases is higher level than the public education. Here in Israel we have no private education. If we have private education, we want to be public education, because it is subsidized by the government. In that public education we have very good special education – high schools and yeshivot and everything. That was the first step. Till 21 years old. A child from three to  21 – we finished this law two or three years ago. One year ago we got a second law. The second law says that all the government gives to that child in his special education if he can learn in a regular school, the government has to give it to him. 

                          :

In the States a child belongs first to special education or it can go to a regular school if he wants.

PROF. P. BLANK:

He can go to regular if he wants. But I tell you, I have this difficult litigation. There was a case before the United States Supreme Court of a quadriplegic child who used a breathing tube. The question before the United States Supreme Court was, no problem to integrate him, but was the school responsible to pay for feeding services, medical services during the day so that the child could stay in the integrated setting. Our Individuals with Disabilities Education Act, the Supreme Court very importantly said that the school was responsible for those. The provisions of the Act said that the schools don’t have to pay for medical services. But the question was whether or not the nursing in the school, so he could stay in the school. The Supreme Court said we are going to error on the side of education. Without that this kid cannot be in the school. Of course the school districts went crazy. They said, okay, we not only have to pay for an aide for this kid in the school but now we have to pay for medical services out of our budget? The school district! You could see the tension.

CHAIRMAN:

I cannot give you an answer for the medical means, but I would say that the principle of the law of our second law that was only one year, that if in the special education the state gives medical needs then it must give it in the regular schools. You can’t say only in the special schools. I remind you that in the Jerusalem Theater a small child that got a prize there, he had so high disability but he learned in a regular school. Therefore even his group in the class got the same prize. Why? Because you must in such cases help the cooperation so much of the friends, otherwise you cannot learn. This is an example. If you have the cooperation of the school and of course the friends you can take many more pupils from the special education and deliver them to regular education. This is our best alternative.

PROF. P. BLANK:

Absolutely. I know we are running close on time. May I tell you one more story quickly.

I’ll tell you what I am going back to, just so you know this happens every day. A case in Hawaii just started. A gentleman named Clarence Sales. He works for Horizon cell phone, quadriplegic. This is the United States. No accessible bathroom on his floor in the office. They say, okay, so you have to go to the next building. There is a an accessible bathroom there. That’s bad enough. Then, he gets urinary tract infection so he has drink a lot of liquids, so he has to go to the bathroom a lot. So what does the supervisor say? Today, I get these e-mails today. We are litigating this today. Why don’t you not drink so much. Drink less. Don’t go to the bathroom so much. So what does he do? He wets his pants at his desk regularly because he is afraid to go the bathroom because he will get attendance. He got fired because of this. This is what we are dealing with. I want you to know it happens today. You are far ahead of where we were fifteen years ago. You should take the opportunity to be pro-active to avoid a lot of this litigation. It is just a waste of time and cost. The reality is, these accommodations, the accessibility doesn’t cost all that much if it’s thought about ahead of time. This was another guy who wanted to work. You know what happened after he lost his job. He is working for the competitor in the … Center, doing a great job. Now they are going to pay him, god willing, five million dollars in punitive damages. 

CHAIRMAN:

You see that the dialogue is so important. We learn from each other and of course we appreciate our learning from you. We invite you not only to come when we have a conference of Chomesh but to come  every month, every year.

PROF. P. BLANK:

This is my home. This is my people, so I am honored to be.

CHAIRMAN:

We appreciate your coming, your lecture. We can only say that we will be happy to see you again and again in our country, in our committee, in our Parliament, in our Knesset and thank you very much.

PROF. P. BLANK:

Thank you. It’s an honor.

End
