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Introduction

Staffing firms provide "opportunities to build a work history, experience different types of jobs, and increase...employment marketability and earning potential through enhancement of work skills."(1) A recent study suggests that employment through the staffing firm industry can provide "[a] critical means for people with disabilities to move from unemployment to competitive permanent employment."(2) Because less than one-third of Americans with severe disabilities are employed,(3) the opportunity to enter the workforce and to move to stable, permanent employment through staffing firms should be fully encouraged and facilitated. There is still uncertainty, however, about how some provisions of Title I of the Americans with Disabilities Act of 1990 ( ADA )(4) apply to staffing firms and their clients.(5) For this reason, the U.S. Equal Employment Opportunity Commission (EEOC or the Commission) has determined that further guidance is necessary to promote full access by people with disabilities to this important source of employment.

This guidance addresses unique ADA issues not addressed in the EEOC's 1997 enforcement guidance on the application of the EEO laws to contingent work arrangements (Contingent Workers Guidance).(6) For example, the ADA has requirements regarding disability-related inquiries and medical examinations, reasonable accommodation, and qualification standards that screen out individuals on the basis of disability.(7) The ADA also prohibits an employer from participating in a contractual or other arrangement or relationship that has the effect of subjecting its own qualified applicant or employee with a disability to prohibited discrimination.(8) This guidance should be used in conjunction with the Contingent Workers Guidance, as well as with other EEOC enforcement guidance on specific ADA topics such as reasonable accommodation and disability-related questions and medical examinations.

Basic staffing firm work arrangements involving temporary employment agencies, contract firms, facilities staffing firms, lease-back firms, and welfare-to-work programs are described in the Contingent Workers Guidance.(9) The term "staffing firm" is used in this document to describe generically all of these types of work arrangements, although more specific terms are used where necessary for clarity.

The Contingent Workers Guidance discusses several bases on which a staffing firm, its client, or both may be liable for violations of the federal employment discrimination laws.(10) These bases of liability may be summarized as follows:

· A staffing firm or its client that qualifies as an employer of a staffing firm worker(11) may be liable for: 

· its own discrimination against the worker; or 

· discrimination by the other entity if it either: 

· participates in the discrimination; or 

· knew or should have known of the discrimination and failed to take corrective action within its control.(12) 

· A staffing firm that does not qualify as a worker's employer may still be liable for discrimination if it: 

· interferes with the worker's ADA rights;(13) or 

· qualifies as an employment agency, in that it refers potential employees to employers or provides employers with the names of potential employees.(14) 

· Finally, a client that does not qualify as a staffing firm worker's employer still may be liable if it interferes with the worker's ADA rights, except if that client is a federal agency.(15) 

Disability-Related Inquiries And Medical Examinations

A. In General
Under the ADA, a covered entity, including a staffing firm, may not make disability-related inquiries or require medical examinations before making an offer of employment. A covered entity may do several things before an offer of employment, however, to evaluate whether an applicant is qualified for the job, including asking about an applicant's ability to perform specific job functions; asking about an applicant's non-medical qualifications and skills, such as education, work history, and required certifications and licenses; and asking applicants to describe or demonstrate how they would perform job tasks.

In general, a covered entity may not ask questions on an application or in an interview about whether an applicant will need reasonable accommodation to perform the functions of the job. This is because these questions are likely to elicit information about whether an applicant has a disability. Under certain circumstances, however, a covered entity may ask an applicant whether she or he needs a reasonable accommodation to perform the functions of the job, and if so, what type.(16) These questions are permitted where:

· the covered entity reasonably believes that the applicant will need a reasonable accommodation because of an obvious disability; 

· the covered entity reasonably believes that the applicant will need a reasonable accommodation because of a hidden disability that the applicant has voluntarily disclosed; or 

· an applicant has voluntarily disclosed that s/he needs a reasonable accommodation to perform the job.(17) 

A covered entity may ask disability-related questions or require medical examinations after it has made an offer of employment and before the applicant begins work duties, if it does so for all entering employees in the same job category, regardless of disability.(18)
Disability-related inquiries and medical examinations of employees are permitted only if they are job-related and consistent with business necessity or in other limited circumstances.(19)
B. Offer of Employment
Since an employer has considerable latitude in asking disability-related questions or requiring medical examinations after an offer is made, it is critical to determine what constitutes a job offer in the context of staffing firm arrangements.

1. Does a staffing firm's offer to place an individual on its roster for possible consideration in the future for temporary work assignments with its clients constitute an "offer of employment" under the ADA? 

No. None of the factors indicating a relationship of employment(20) between an individual and a staffing firm or staffing firm's client exist when the individual is placed on the roster. Typically, a staffing firm and an individual applying for a temporary work assignment with the staffing firm do not intend to create an employer-employee relationship at this stage. The parties merely agree that: (1) the staffing firm will consider the individual for specific work assignments in the future; and (2) the individual will consider accepting assignments in the future depending on his or her availability and the desirability of the assignment.

Additionally, no job functions or duties are performed until after the staffing firm worker accepts an offer of an assignment with a client. Performance of job functions is implicitly included among the factors that show that a relationship is one of employment. For example, the most critical factor--the staffing firm's and/or client's control over when, where, and how the worker performs work duties--is necessarily absent when no job functions are being performed.

Example 1: CP applies for work with Jobmart, a temporary employment agency. A Jobmart associate interviews CP to find out about his skills, education, experience, and the types of work assignments he would be willing to accept. The associate informs CP that the agency will contact him when an appropriate assignment becomes available. Jobmart has not made CP an offer of employment, and therefore may not make disability-related inquiries or require medical examinations.

2. What constitutes an offer of employment to a staffing firm worker? 

Generally, the offer occurs when a staffing firm worker is given an assignment with a particular client. After a staffing firm offers an individual an actual work assignment with one of its clients and the individual accepts the offer, the factors indicating an employment relationship are present. Once an individual has been given an assignment with a client, the staffing firm typically pays wages, withholds taxes and social security, and provides benefits and workers' compensation coverage to the individual, while the client typically controls when, where, and how the individual performs work duties.(21) Therefore, a staffing firm or client violates the ADA if it asks disability-related questions or requires a medical examination of an individual before an assignment to a particular client is made.(22)
Some staffing firms have contracts with numerous clients to provide similar services on a long-term basis, such as janitorial, security, landscaping, etc. Typically, such firms place their own employees, including supervisors, at the clients' work sites and assume full operational responsibility for providing ongoing services. Under such circumstances, an offer of employment may occur prior to the designation of a particular location where work is to be performed, as long as the workers are guaranteed positions somewhere and specific assignments are made soon after the offer.

Example 2: Clean Sweep is a contract firm that hires workers to perform housekeeping duties at its clients' offices. Clean Sweep assumes full operational responsibility for providing housekeeping services. Because of the high turnover in housekeeping jobs, Clean Sweep knows that each week several positions will become available at its clients' offices, but it often does not know which clients will need workers until a day or two before the assignment is supposed to begin. Clean Sweep tells CP to report to its office on Monday morning at 8 a.m. to be given an assignment. Clean Sweep has made CP an offer of employment.

3. To what extent may a staffing firm or its client make disability-related inquiries or require medical examinations after an offer of employment has been made? 

After a staffing firm offers an applicant an actual work assignment with a client and before his or her duties begin, the staffing firm or client may ask any disability-related questions or require any medical examinations it chooses, as long as it does so for all individuals entering the same job category.(23) Of course, the offer of a work assignment may be conditioned on the results of post-offer disability-related questions and medical examinations.

Example 3: After CP is interviewed for laboratory technician positions, Tempsmart offers him an assignment with a federal agency's research laboratory. The federal agency requires that all of its laboratory technicians be tested for Hepatitis B and C before starting work. Since an offer of employment has been made to CP, Tempsmart may, consistent with the ADA, require the tests for Hepatitis B and C. The federal agency also may require the tests, consistent with the Rehabilitation Act.

If, however, a qualified individual is screened out because of a disability, the staffing firm or client must show that the exclusionary criterion is "job-related and consistent with business necessity," and that there was no reasonable accommodation that would have enabled the individual to meet the criterion.(24) In addition, if an offer is withdrawn for reasons related to safety, the employer must show that the individual poses a "direct threat."(25) (For more information about a staffing firm's or client's use of qualification standards, including the results of medical examinations, that screen out individuals on the basis of disability, see Question 11).

4. If a staffing firm or client requires a medical examination, may it revoke an offer of employment if the results of the examination are not received before the assignment begins? 

Yes. Because the ADA allows an employer to obtain medical information only after an offer of employment (as long as it does so for all entering employees in the same job category), where an applicant is unable to provide requested medical information before an assignment begins, the staffing firm or client may revoke the offer.

Example 4: Same facts as example 3. The laboratory technician position that CP is offered is scheduled to begin in three days. If CP is unable to provide the results of tests for Hepatitis B and C before then, the offer may be revoked.

Where possible, staffing firms should notify applicants ahead of time of medical information or examinations needed for certain types of work assignments. This enables applicants to obtain in advance the information needed for specific assignments that may need to be filled on short notice.(26)
Example 5: Same facts as example 3, except that Tempsmart notifies CP at the interview that he will have to be tested for Hepatitis B and C before he begins most laboratory technician assignments. A week later, at 3:00 P.M., when the federal agency requests a laboratory technician who can begin work the next morning, Tempsmart offers the assignment to CP and reminds him that the agency requires him to be tested for Hepatitis B and C. Because of Tempsmart's advance notice, CP has already been tested by his own physician. The physician faxes the results to Tempsmart in time for CP to start the next day.

C. Disability-Related Inquiries and Medical Examinations of Employees
5. May a staffing firm or client ask disability-related questions or require a medical examination of a staffing firm worker once s/he is employed (i.e., during the work assignment)? 

Yes, if the questions or examinations are job-related and consistent with business necessity.(27) Generally, a disability-related inquiry or medical examination of an employee may be "job-related and consistent with business necessity" when an employer "has a reasonable belief, based on objective evidence, that: (1) an employee's ability to perform essential job functions will be impaired by a medical condition; or (2) an employee will pose a direct threat(28) due to a medical condition."(29) Disability-related inquiries and medical examinations that follow up on a request for reasonable accommodation when the disability or need for accommodation is not known or obvious, as well as certain types of periodic medical examinations and monitoring, also may be job-related and consistent with business necessity. Additionally, such questions or examinations of staffing firm workers while they are on a work assignment are permitted if they are required by another Federal law or regulation.(30)
The questions or examinations must not exceed the scope of the specific medical condition and its effect on the staffing firm worker's ability, with or without reasonable accommodation, to perform essential job functions or to work without posing a direct threat.(31) Thus, for example, if a staffing firm worker asks for a reasonable accommodation, and the disability and/or the need for accommodation is not obvious, the staffing firm or its client may ask the worker for reasonable documentation of his/her disability and functional limitations.(32) Like any medical information that an employer has about an applicant or employee, information obtained as the result of lawful disability-related inquiries or medical examinations of an employee must be kept confidential.(33)
Reasonable Accommodation And Undue Hardship

The ADA requires employers to provide reasonable accommodation to the known physical or mental limitations of otherwise qualified individuals with disabilities who are employees or applicants for employment, unless it would impose undue hardship.(34) Undue hardship means significant difficulty or expense and focuses on the resources and circumstances of the particular employer in relation to the cost or difficulty of providing a specific accommodation.(35) The ADA also prohibits employers from denying employment opportunities to qualified applicants or employees with disabilities because of the need to provide a reasonable accommodation.(36)
6. Which entity -- the staffing firm or its client - is obligated to provide a reasonable accommodation for the application process? 

Typically, only the staffing firm is an applicant's prospective employer(37) during the application process because it has not yet identified the client for which the applicant will work. In such cases, only the staffing firm is obligated to provide a reasonable accommodation for the application process.

Example 6: Workfast, a staffing firm, requires all applicants to fill out a job application form. CP, who is substantially limited in her ability to perform manual tasks because of muscular dystrophy, tells a Workfast associate that she will need assistance in filling out the application form. Workfast alone is obligated to provide the accommodation, absent undue hardship.

Where a client sends an applicant to apply for work with it through a staffing firm, the client will usually qualify as a prospective employer and, as such, will be obligated along with the staffing firm to provide reasonable accommodation for the application process.

Example 7: EconoShop sends all applicants for temporary positions to apply through Workfast, a staffing firm. EconoShop and Workfast are both obligated to provide reasonable accommodations for the application process for individuals with disabilities who are applicants for temporary positions with EconoShop.

While a client is generally not required to provide reasonable accommodations for the application process, a client that qualifies as a joint employer of staffing firm workers may still violate the ADA if it continues to obtain workers through a staffing firm although it knows or has reason to know that the firm does not provide reasonable accommodation for the application process. This is because a client that qualifies as a joint employer of staffing firm workers may be liable for a staffing firm's discrimination if the client knows or has reason to know of the discrimination and fails to take corrective action within its control.(38)
Example 8: A federal agency hires graphic artists through Sleek Design, a contract firm. Individuals with disabilities have complained to the federal agency that Sleek Design has denied them reasonable accommodations needed for the application process. Assuming that the federal agency qualifies as the joint employer of staffing firm workers, it will violate the Rehabilitation Act if it continues to obtain workers through Sleek Design.

7. Where a staffing firm and its client are joint employers of a staffing firm worker with a disability, are both obligated to provide a reasonable accommodation that the worker needs on the job? 

Yes. Because each qualifies as an employer of the staffing firm worker, each is obligated to provide a reasonable accommodation needed on the job, absent undue hardship,(39) if it has notice of the need for the accommodation.

Example 9: Just-jobs, a temporary employment agency, sends CP, who is deaf, to perform maintenance work for XYZ Corp. Both qualify as CP's employer because Just-jobs hires CP and pays his wages, and XYZ supervises and directs CP's work. CP informs Just-jobs that he will need a sign language interpreter for a one-hour safety orientation program that XYZ Corp. requires all employees to attend. Just-jobs lets XYZ know about CP's need for an interpreter. Just-jobs and XYZ are both obligated to provide a reasonable accommodation.

If it is not clear what accommodation should be provided, both entities should engage in an informal interactive process with the worker to clarify what s/he needs and to identify the appropriate reasonable accommodation.(40)
It may be mutually beneficial for the staffing firm and its clients to specify in their contracts with one another which entity will provide reasonable accommodations that are required on the job or how the costs of accommodations will be shared. In this way, the question of which entity will provide an accommodation can be anticipated and resolved before a request is actually received, thereby eliminating unnecessary delay in providing the accommodation. A staffing firm and its clients may, through a contract, allocate responsibility for providing reasonable accommodations in any way they choose. Any contractual arrangement between a staffing firm and a client, however, does not alter their obligations under the ADA.(41)
8. Can a staffing firm or its client claim undue hardship if a reasonable accommodation cannot be provided quickly enough to enable a staffing firm worker to begin, or to complete, a temporary work assignment in a timely manner? 

Yes. Some temporary jobs become available on short notice and last for only a brief period of time, during which certain tasks must be completed. In such cases, a staffing firm or client can establish undue hardship by showing that the work assignment had to be filled on short notice and that the accommodation could not be provided quickly enough to enable the staffing firm worker to timely begin or complete a temporary work assignment.

Example 10: CP applies with All-temps for craft work. CP wears a prosthesis in place of her missing left hand and is substantially limited in her ability to perform manual tasks. In mid-October, All-temps offers CP a temporary assignment, to begin the next day, as a wood cutter with Masters, a manufacturer of small wooden toys. The assignment is to last for two weeks, during which time Masters needs to complete production of a specified number of toys in anticipation of holiday sales that will begin in November. CP tells All-temps that she can perform the job with a reasonable accommodation -- an inexpensive adaptive device that she has used to perform similar work for other employers. Because neither All-temps nor Masters has the device, it must be ordered, and it will take about a week to receive. The accommodation results in an undue hardship for both All-temps and Masters.

Example 11: Same facts as example 10, except that the temporary work assignment does not begin for three weeks. Because there is adequate time for All-temps and Masters to provide the requested reasonable accommodation, neither can show undue hardship.

The fact that a staffing firm and its client have a very short period of time within which to provide an accommodation will not alone constitute undue hardship. For example, it is often possible to quickly provide qualified sign language interpreters for people who are deaf. Resources are also available to provide readers for people who are blind on short notice. Staffing firms and their clients should anticipate these types of requests for reasonable accommodations and plan for how to provide them expeditiously when a request is made. (See Question 7 above.)

9. Where a staffing firm and its client are both obligated to provide a reasonable accommodation for a staffing firm worker with a disability, how should cost-related undue hardship be assessed? 

Where a staffing firm and its client are both obligated to provide a reasonable accommodation, the following principles apply:

· Where a reasonable accommodation would involve significant expense(42) for both the staffing firm and the client, even if their resources were combined, both can show undue hardship. 

Example 12: CP applies for temporary work with All-temps and is offered an assignment with XYZ Corp. Because of her disability, CP needs adaptive equipment to use XYZ's machines. Neither All-temps nor XYZ Corp. has sufficient resources of its own to purchase the equipment. Moreover, even when All-temps' and XYZ Corp.'s assets are combined, acquisition of the equipment would still result in significant expense. All-temps and XYZ Corp. can show undue hardship.

· Where the resources of the staffing firm and the client together are sufficient to provide an accommodation without undue hardship, either entity may still show undue hardship if it can demonstrate that: 

· its resources alone are insufficient to provide the reasonable accommodation without undue hardship; and 

· it made good faith, but unsuccessful, efforts to obtain contribution from the other entity.(43) 

Example 13: Same facts as example 12, except that the adaptive equipment would not result in significant expense when the resources of the two are combined. All-temps makes good faith efforts to get XYZ to contribute to the cost of the equipment, but XYZ refuses. All-temps can show undue hardship. XYZ Corp. cannot show undue hardship, even if its own resources would have been insufficient to provide the accommodation, because it refused to contribute to the accommodation's cost.

· Where a reasonable accommodation would have resulted in significant expense for a staffing firm, and it has made good faith, but unsuccessful, efforts to obtain a contribution to the cost from the client, it has an undue hardship defense. However, it should offer the worker the next available assignment for which s/he is qualified.(44) To avoid future liability for participating in the discriminatory conduct of the client, the staffing firm should inform the client of its obligation to provide reasonable accommodation and it should not assign other workers to that work site until the client agrees to abide by its ADA obligation to provide reasonable accommodation.(45) 

· Where a reasonable accommodation would have resulted in significant expense for a client and it has made good faith, but unsuccessful, efforts to obtain a contribution to the cost from the staffing firm, the client has an undue hardship defense. To avoid future liability for participating in the discriminatory conduct of the staffing firm, the client should inform the staffing firm of its obligation to provide reasonable accommodation and it should not obtain other workers through the staffing firm until the firm agrees to abide by its ADA obligation to provide reasonable accommodation.(46) 

Example 14: X-Perts, a staffing firm, receives a request from its client, Clutter Corp., a manufacturer of household appliances, to fill a position editing its operating manuals. CP, a staffing firm worker who is blind, needs adaptive equipment to perform the editing work on Clutter's computers. The equipment would result in significant expense for either X-Perts or Clutter Corp. alone, but together they can provide the full cost without either one incurring undue hardship. Both X-Perts and Clutter Corp. must contribute to the cost of the adaptive equipment.

If X-Perts refuses to contribute to the cost of the accommodation, it has violated the ADA. Clutter Corp. can show undue hardship, but should inform X-Perts of its commitment to provide reasonable accommodation and should not obtain other workers through X-Perts until X-Perts agrees to abide by its ADA obligation to provide reasonable accommodation.

If Clutter Corp. refuses to contribute, it has violated the ADA. X-Perts can show undue hardship, but should offer the worker the next available assignment for which the worker is qualified. X-Perts also should inform Clutter Corp. of its commitment to provide reasonable accommodation and should not assign other workers to that work site until Clutter Corp. agrees to abide by its ADA obligation to provide reasonable accommodation.

· Where an entity's own resources are sufficient to provide an accommodation without undue hardship, it must do so, even if the other entity refuses to contribute to the cost of the accommodation. 

Example 15: Same facts as example 14, except that Clutter Corp. can provide the accommodation alone without undue hardship. Clutter Corp. asks X-Perts, the staffing firm, to pay part of the cost of the accommodation, but X-Perts refuses. Clutter Corp. must still provide the accommodation and does not have an undue hardship defense.(47)
· A staffing firm or client that refuses to contribute to the cost of a reasonable accommodation may be liable for a failure to provide a reasonable accommodation, even if the other entity provides it.(48) 

10. Where a staffing firm and its client are joint employers of a staffing firm worker with a disability, may one entity claim undue hardship where providing the accommodation is solely within the other's control? 

Yes, if it can demonstrate that it has made good faith, but unsuccessful, efforts to obtain the other's cooperation in providing the reasonable accommodation.(49)
· A staffing firm that asserts undue hardship under these circumstances should offer the worker the next available work assignment for which s/he is qualified, should inform the client of its commitment to provide reasonable accommodation, and should not assign other workers to that work site until the client agrees to abide by its ADA obligation to provide reasonable accommodation. 

· A client that asserts undue hardship under these circumstances should inform the staffing firm of its commitment to provide reasonable accommodation, and it should not obtain other workers through the staffing firm until the staffing firm agrees to abide by its ADA obligation to provide reasonable accommodation.(50) 

Example 16: CP, who has Down Syndrome, has been sent by Goodstaff, a staffing firm, to various clients to work as a kitchen helper performing simple food preparation tasks. CP has no difficulty performing any of the tasks but, because of his disability, he sometimes gets confused about the order in which the tasks are to be done. As a reasonable accommodation, Goodstaff has provided CP with posters picturing the tasks in the proper sequence that have enabled him to perform his job functions correctly. Goodstaff provides CP with posters for a kitchen helper position with Bon Banquet and offers to adjust them to Bon Banquet's business practices, if necessary. Bon Banquet refuses to let CP use the posters, however, and discharges him when he is unable to complete the tasks in the right order. Goodstaff can show undue hardship, but should offer CP the next available position for which CP is qualified. Goodstaff should also inform Bon Banquet of its commitment to provide reasonable accommodation and should not assign other workers to that work site until Bon Banquet agrees to abide by its ADA obligation to provide reasonable accommodation.

Qualification Standards, Employment Tests, And Other Selection Criteria

The ADA prohibits an employer from using a qualification standard, employment test, or other selection criterion that screens out or tends to screen out an individual with a disability or class of individuals with disabilities, unless the standard, test, or criterion, as used by the covered entity, is job-related for the position to which it is being applied and consistent with business necessity.(51) If the standard, test, or criterion is shown to be job-related and consistent with business necessity, an employer still must consider whether there is a reasonable accommodation that will enable an otherwise qualified individual with a disability to satisfy it.(52) With regard to health and safety standards that screen out qualified individuals because of disability, an employer must demonstrate that the requirement, as applied to an individual, satisfies the "direct threat" standard.(53)
11. Is a staffing firm that uses a qualification standard to disqualify a worker because of his/her disability liable for violating the ADA? Is the client also liable? 

Where the staffing firm and client are joint employers of staffing firm workers, the following principles apply to the use of qualification standards (including the use of the results of medical examinations):

· A staffing firm will be liable for violating the ADA where: 

· it applies a qualification standard, either directly or at its client's direction, that screens out an individual on the basis of disability and is not job-related and consistent with business necessity; or 

· it knows or has reason to know that a client is applying a qualification standard that is not job-related and consistent with business necessity to screen out a staffing firm worker on the basis of disability and fails to take corrective action within its control. 

· A client will be liable for violating the ADA where: 

· it applies a qualification standard, either directly or through a staffing firm, that screens out an individual on the basis of disability and is not job-related and consistent with business necessity; or 

· it knows or has reason to know that a staffing firm is applying a qualification standard that is not job-related and consistent with business necessity to screen out a staffing firm worker on the basis of disability and fails to take corrective action within its control. 

· If the qualification standard is job-related and consistent with business necessity, the staffing firm and client must consider whether there is a reasonable accommodation that will enable a staffing firm worker with a disability to meet the standard. 

Example 17: XYZ Corp. hires temporary secretaries through Quality Workers. XYZ tells Quality Workers that it requires all secretaries to have a driver's license. CP applies for secretarial positions with Quality Workers and is offered a position with XYZ. Quality Workers withdraws its offer when it discovers that CP does not have a driver's license because of his disability. XYZ Corp. requires its secretaries to have a driver's license so that they can run errands for XYZ's executives, although it is not an essential function of the job. Having a driver's license, therefore, is not job-related and consistent with business necessity. XYZ and Quality Workers have violated the ADA.

Example 18: Same facts as Example 17, except that XYZ does not tell Quality Workers about the driver's license requirement. CP, however, informs Quality Workers that, when he showed up at XYZ's offices, XYZ refused to allow him to perform the secretarial job because he did not have a driver's license. CP further explains that he does not have a driver's license because of his epilepsy. In this situation, Quality Workers must take corrective action within its control in order to avoid liability under the ADA. Quality Workers should offer CP the next available position for which he is qualified, inform XYZ of its ADA obligations, and should not assign other workers to XYZ until it agrees to abide by these obligations.

12. How does the ADA apply to the administration and use of pre-employment tests in contingent work arrangements? 

Many staffing firms administer their own pre-employment tests to screen applicants or administer tests at the direction of a client. Under the ADA, a covered entity must provide reasonable accommodations to an individual with a disability to ensure that a test accurately measures what it purports to measure, and not the particular skills (e.g., sensory, manual, or speaking skills) that are affected by the disability, unless these are the skills the test is actually intended to measure.(54) Moreover, where a test does measure the skills affected by an applicant's disability, a covered entity may not use the test results to exclude the individual, unless it can show that the skill is necessary to perform an essential function and that there is either no reasonable accommodation available to enable the individual to perform the function, or any necessary accommodation would result in undue hardship.(55) In other words, use of the test results must be job-related and consistent with business necessity.

In the context of contingent work arrangements, therefore, the following principles apply where the staffing firm and client qualify as joint employers of staffing firm workers with disabilities:

· A staffing firm will be liable under the ADA if it: 

· fails to provide a necessary reasonable accommodation, absent undue hardship, in connection with a pre-employment test that it administers to an individual with a disability either directly or on a client's behalf; 

· uses the results of a test that it administers directly or on a client's behalf to exclude an individual with a disability, where the use of such results is not job-related and consistent with business necessity; or 

· knows or has reason to know that a client is administering or using pre-employment tests in a manner that discriminates against staffing firm workers with disabilities on the basis of disability and fails to take corrective action within its control. 

· A client will be liable under the ADA if it: 

· fails to provide a necessary reasonable accommodation, absent undue hardship, for an individual with a disability in connection with any test administered by the client directly or by the staffing firm on the client's behalf; 

· uses the results of any pre-employment test administered by it directly, or by the staffing firm on its behalf, to exclude an individual on the basis of disability, where the use of such results is not job-related and consistent with business necessity; or 

· knows or has reason to know that a staffing firm is administering or using pre-employment tests in a manner that discriminates against staffing firm workers with disabilities on the basis of disability and fails to take corrective action within its control. 

Example 19: HourStaff, a staffing firm, gives a pre-employment test to all applicants for temporary positions designed to measure their aptitude for performing certain types of jobs. The test is made up of one hundred multiple choice questions, and an applicant records his or her answers by punching a small hole on the answer sheet next to his or her chosen response. A machine then grades the test. CP, who has quadriplegia that substantially limits his ability to perform manual tasks, requests, as a reasonable accommodation, that he be allowed to give his answers orally to someone who can record them to ensure that each hole is completely punched. Assuming that the accommodation would not result in undue hardship, HourStaff will violate the ADA by refusing to provide it.

Example 20: Same facts as Example 19. CP and other individuals with disabilities inform Items, Inc., which qualifies as a joint employer of staffing firm workers, that HourStaff is refusing to provide reasonable accommodations for the preemployment test. Because Items, Inc. knows or has reason to know that

HourStaff is violating the ADA by failing to provide reasonable accommodations for qualified applicants with disabilities, Items, Inc. must inform HourStaff of its obligation to provide reasonable accommodation and should not obtain other workers through HourStaff until HourStaff agrees to abide by this ADA obligation.(56)
Example 21: Stock-up, a grocery store, hires cashiers, stockers, inventory clerks, and maintenance workers through Super-temps, a staffing firm. Stock-up asks Super-temps to administer a math test to applicants for all of Stock-up's positions and instructs Super-temps not to refer anyone for any of the positions who has not passed the test. CP, who has mental retardation that substantially limits his cognitive abilities, is unable to pass the test, even with a reasonable accommodation. The test is not job-related and consistent with business necessity for the stocker or maintenance worker positions. Super-temps and Stock-up, therefore, will violate the ADA if they exclude CP from these positions based on his test results, assuming he can perform the essential functions of the jobs with or without a reasonable accommodation.
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