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Introduction


Since its July 26, 1992 effective date, the implementation and effectiveness of Title I of the Americans with Disabilities Act (“Title I”) has been the subject of intense debate, among employers, courts, policymakers, academics, and persons with and without disabilities.
   Supporters of the law stress the overarching importance of the civil rights guaranteed by Title I’s anti-discrimination provisions.  Critics cast the law as overly broad, difficult to interpret, inefficient, and as a preferential treatment initiative.  Others question whether the law’s economic benefits to employers, to persons with disabilities, and to society outweigh its administrative burdens.  These and related issues have fueled the debate, some argue a backlash, of Title I.



This article examines one aspect of the ongoing evaluation and debate regarding  Title I implementation, that is, arguments based primarily in economics.
  Presently, there exists limited systematic empirical study of Title I implementation in general, and of the economic impact of the law on employers and others in particular.  This lack of study hinders accurate analysis and interpretation of Title I by both proponents and critics of the law.
  Part I of this article examines the major economic justifications and critiques of Title I, in light of existing empirical information on the law’s implementation.  Part II explores the economics of workplace accommodations required under Title I, in particular as reflective of efficient business practices with applications to persons with and without disabilities.

I.  Economic Implications of ADA Title I


There are several economic efficiency justifications linked to the provisions of Title I, each of which may be cast in support or opposition to the purposes of the law and which may impact in significant and measurable ways the American economy.  This Part examines these views with reference to the central provisions of the law and the existing, but limited, empirical study.
  The implications explored relate to the following propositions that are open to empirical verification:



1.  Definition of Disability.  Title I’s statutory definition of disability affects the value of labor in the American workforce;



2.  Qualified Individual with a Disability.  Title I affects employers’ ability to hire and retain “qualified” employees, and to define essential job functions and production requirements and, thereby, employers’ labor market efficiencies;



3.  Reasonable Accommodations.  Title I impacts employers’ decisions to provide effective and economically efficient “accommodations” for job applicants and employees with and without disabilities; and,



4.  Undue Hardship.  Title I’s economic impact varies for employers of different sizes and in different labor markets.

A.  Definition of Disability


Proponents and critics of Title I argue that the statutory definition of disability impacts, in either economically efficient or inefficient ways, the “value” of labor to employers in different segments of the American workforce.
  In a truly competitive labor market, the value to an employer of a worker’s labor should equal or exceed the worker’s wage.
  Nevertheless, as Professor Donohue has suggested, a worker’s value often is contingent upon a worker’s output and his employers’ and relevant consumers’ attitudes about the worker.
  Thus, to a given employer, worker value may equal output or productivity plus degree of attitudinal preference, or conversely disfavoring discrimination, toward the particular worker.



Worker value is linked also to relevant labor market biases or customer attitudes and preferences.  A particular geographic market may have a high percentage of persons with disabilities, the elderly or others who value or require physical accessibility to retail establishments.  This demand may lead to a preference by these individuals to shop at accessible stores, in addition to the hiring by the stores of  individuals with similar needs as those in the relevant market.
  In such a market there may be increased value to employers (e.g., greater profits) associated with retaining workers and serving customers with disabilities.



In a series of empirical studies discussed in greater detail in Part II below, my colleagues and I have illustrated how an employer’s sensitivity to disability-related preferences and customer attitudes may lead to enhanced economic efficiency for a particular business.
  Proponents of Title I argue that the anti-discrimination law promotes economic equality in employment, whether defined in terms of wages or career opportunities, and confronts attitudinal preferences and unjustified discrimination that is faced by qualified employees and job applicants with disabilities in different labor markets.



Under Title I’s three prong definition, a person with a disability covered by the law has a known physical or mental condition or impairment that "substantially limits major life activities,"
 "a record of" a physical or mental condition,
 or is "regarded as" having such a condition.
  The first prong of the definition of disability is directed toward individuals with actual and substantial impairments or conditions, such as those with visual or hearing impairments, cancer, mental illness, physical paralysis, or HIV disease.  This prong employs a functional definition of disability that is determined on a case-by-case basis.
  The first prong definition of disability is not only based on the diagnosis of the impairment but also on the effect of the impairment on the individual’s life.
  Physical characteristics, such as hair color or left-handedness, and temporary conditions, however, are not covered disabilities, nor are an individual’s economic, environmental, or cultural disadvantages.



Under the first prong of the definition, disability is interpreted to mean that the individual is substantially limited in a major life activity, for instance, in the ability to work in a class or range of jobs.
  Findings from the 1992 National Health Interview Survey show that nineteen million working-age adults, roughly 12 percent of the population between the ages of 18 and 69 years old, are restricted in the major life activity of working.



The first prong definition of disability does not mean that a covered individual must work at the job of his choice.
  Rather, to fall under the first prong definition, the individual’s “access” to the relevant labor market must be substantially limited by the impairment or condition.
  Put differently, an individual’s failure to qualify for one job in a given labor market, even because of a substantial impairment or condition, does not necessarily mean that individual has a covered disability for purposes of Title I analysis.
  A court must still assess whether the individual’s impairment or condition creates a significant barrier to employment or to a particular labor market.
  Factors considered in determining whether an impairment substantially limits the major life activity of work, and therefore is a covered disability, include the individual’s access to a geographic area, the number and type of jobs requiring similar training or skills (e.g., class of jobs in the relevant labor market), and the number and type of jobs not requiring similar training and skills (e.g., range of similar jobs in the relevant labor market).



The access to labor market test associated with the first prong of the definition of disability suggests that in cases where an employer fails to hire a job applicant with an actual impairment that forecloses the individual from working within a broad range of jobs in an industry or in a large company (e.g., a blind person or a person with mental retardation), that individual may have a disability under the first prong of the statutory definition.
  This determination alone, however, does not indicate that individual is qualified to perform the job in question.  Rather, the test focuses on whether the individual’s access to the relevant labor market or job is limited due to the substantial nature of his impairment.  If limited access to the relevant labor market is demonstrated, then the individual may be disabled for purposes of Title I analysis.  A subsequent determination is required of whether he is qualified for the job and whether the employer discriminated against him because of his disability.



Unlike the first prong, the second and third prongs of the definition of disability (i.e., “record of” and “regarded as” having an impairment) are meant to prevent employment discrimination on the basis of biased attitudes toward individuals with perceived yet often presently asymptomatic conditions (e.g., persons with a history of cancer or mental illness).
  As mentioned above, in a discriminatory market, a worker’s value sometimes is heavily contingent upon the worker’s output and his employers’, and relevant co-workers’ or consumers’ preferential or discriminatory attitudes about the worker.



In a situation where an employment action is made because of an individual’s perceived disability, and not on worker output, that is not on the worker’s actual qualifications, the value of the worker to the employer is distorted in a discriminatory manner.
  This distortion, and, in the aggregate, related market failure, may be reflected in lower wages to the discriminated against employee or in loss of equal job opportunity.  The goal of Title I is to enable qualified workers with perceived disabilities to receive the actual “value of their labor in a nondiscriminatory environment.”



Analysis of issues associated with employers’ attitudes about perceived and “hidden” disabilities (i.e., conditions that are not immediately obvious, such as Tourette’s Syndrome or epilepsy) serves several purposes related to the analysis of the statutory definition of disability and its relation to the assessment of the value of labor in the workforce.   First, studies suggest that increasing numbers of individuals with perceived disabilities are entering the workforce and are denied equal employment opportunity on the basis of biased attitudes and prejudice about their impairments.
  Some studies find that the most common health impairments associated with disability are “hidden” conditions.



Second, the study of attitudes toward persons with hidden or perceived disabilities is illustrative of underlying biases and discrimination unrelated to actual worker value in the relevant labor market.
  Thus, diminished worker value reflected in lower wages for comparable work is not related to actual output or to customers’ preferences because of unfounded attitudinal discrimination (e.g., biased attitudes toward individuals with physical disfigurements).
  Unlike race or gender employment discrimination, the protected characteristics associated with hidden or perceived disabilities may not be immediately obvious to the employer, either at the time of hiring or during employment (e.g., if the worker is injured on the job).
  Attitudinal bias may be reflected in unconscious or unstated negative views of a worker’s ability to perform a job, even though the individual with a perceived disability may be presently asymptomatic and qualified to perform the job in question.
  Resultant discrimination by an employer based on animus toward a qualified individual with a perceived disability may result in a loss of productivity or economic value to the employer.



A hypothetical case involving the “regarded as” prong of the definition of disability might involve a qualified asymptomatic individual being denied an employment opportunity because of the employer’s negative attitudes toward that individual’s predisposition for cancer, genetic illness, HIV disease, psychiatric illness, or any other recognized impairment.  In these situations, discriminatory and biased attitudes impact employment decisions, rather than an obvious impairment or the actual market value of individual’s labor.
  From an economic standpoint, an employer would not be allowed under Title I to consider a presently qualified worker’s future lost value or decreased output from actual yet asymptomatic or perceived impairments, such as genetic illness or HIV disease, in making hiring or employment related decisions.



Title I’s three prong definition of disability is consistent with prior conceptions of employment equality that aim to ensure that “a worker’s wage should equal the market-determined value of the individual’s labor.”
  The access to labor market test, increasingly adopted by courts, reflects a high standard to meet for plaintiffs in Title I employment discrimination cases brought under the first prong of the definition of disability.  That is because the test is meant to ensure that Title I’s definition of disability does not distort the value of labor to employers or alter their rational labor market behavior.  Likewise, an employer’s negative attitudes about people with actual or perceived disabilities do not by themselves constitute unjustified discrimination under Title I, unless they form the basis for subsequent discriminatory behavior toward “qualified” individuals.
  Proof of the link between discriminatory attitudes and behavior, or “discriminatory animus,” toward a qualified individual with a covered disability is an essential element of a Title I case.



Employment decisions based on perceptions of an employee’s personality problems, such as a short temper or poor judgment in the workplace, are not prohibited by Title I if the underlying impairment is not “regarded as” a covered disability.
  For instance, an employee may allege employment discrimination in circumstances where the appropriateness of that employee’s workplace behavior is at issue.
  In one such case, an employee who was terminated for inappropriate and threatening behavior toward a fellow employee was deemed not qualified and thereby not entitled to Title I protections.
  The employee contended unsuccessfully that his behavior toward co-workers led his employer to perceive him as a covered person with a mental disability.  Cases of this type suggest that an employer’s negative attitudes toward an employee resulting in an adverse employment decision still must be based on defined disabilities that fall under the purview of the law.



In addition, employment discrimination under Title I will not be found where the employer does not “know” of, perceive or treat an employee’s impairment as a substantial limitation on the employee’s present ability to work.
  Thus, an employer’s economic or humanitarian decision to grant a leave, educational or vocational training, or other workplace accommodations to a worker are not indicative of that employer’s perceptions of a defined disability.
  Likewise, an employer’s decision not to hire an individual with an impairment for a position does not demonstrate that it perceives the employee as disabled for purposes of Title I analysis, regardless of whether an accommodation is required.

B.  Qualified Individual with a Disability


Proponents and critics of Title I argue that the law affects employers’ ability to hire and retain “qualified” employees and, thereby distorts labor market efficiencies.  Some critics of the law contend that Title I implementation has resulted in economic waste and inefficiency, declines in productivity, and reverse discrimination toward qualified individuals without disabilities.
  These arguments often are made by analogy to alleged market inefficiencies associated with Title VII of the Civil Rights Act of 1964 implementation involving issues of race and gender.



An individual with a disability is “qualified” for purposes of Title I if he satisfies the prerequisites for the job, such as educational background or employment experience, and can perform essential job functions.
  The concept of a "qualified individual" with a disability is central to the analysis of the link between improper discriminatory attitudes and behavior, as well as to the portrayal of the economic implications of Title I.



Title I does not require an employer to hire or retain individuals with covered disabilities who are not qualified, or to hire or retain individuals with covered disabilities over equally or more qualified individuals without disabilities.
  Employers are not discouraged from searching for the most qualified individuals with or without disabilities.
  Nor are employers required to incur burdensome efficiency or productivity losses or opportunity costs, whether defined in terms of economic value in the relevant labor market or in retaining non-qualified workers with or without covered disabilities.



Title I’s “qualified individual” requirement is meant to ensure that the value of a worker’s labor or productivity should equal or exceed the worker’s wage in a given labor market.
  Workers with covered disabilities are not deemed “equal” by their Title I status to workers without disabilities, nor are they provided preferential treatment in any aspect of employment.  The goal of the qualified individual provision is to ensure that a worker with a disability who can perform legitimate essential job functions, with or without a reasonable accommodation, receives wages or other compensation that are comparable to his labor market value.



Critics of Title I argue that the definition of employee qualifications artificially constrains employers’ ability to define employees’ job functions and production requirements, thereby producing economic inefficiencies.
  Yet in establishing employment qualifications (i.e., educational background requirements or essential job functions), Title I only requires that the applicant's or employee’s skills are to be considered independent of the purported disability; that is, independent of unfounded attitudes about the relation of disability to current job qualifications or of views about the efficacy or cost of an accommodation for a qualified individual with a disability.  Employers are free to determine legitimate essential job functions or production requirements as they see fit.



Several trends in Title I case law support the view that the qualified individual provision of Title I has served to ensure that a worker with a covered disability who can perform essential or fundamental job functions receives a wage that is comparable to his labor market value.  First, as mentioned, employers are not required to alter production standards or to shape a job for an individual with a disability.  Employers must maintain legitimate job requirements, however, as compared to those that are a “subterfuge” or pretext to exclude people with disabilities from equal employment.  



As Professor Burgdorf has noted, “[e]mployers retain the prerogative . . . to determine what particular jobs need to be performed in their businesses and to establish the functions of those jobs.”
  Thus, Congress did not intend for Title I to interfere with employers’ non-discriminatory rational economic decision making.
  Nevertheless, businesses of different sizes or with varying degrees of specialization have different needs with regard to the range of essential functions required of a particular worker.  Such economies of scale questions are examined under the law on a case-by-case basis, which may have lead to initial uncertainty by the small business community about implementation of the law.



Second,  as discussed below in the context of Title I’s “undue hardship” provision, restructuring job functions as an accommodation to a covered individual with a disability may or may not cause an employer an economic undue hardship (i.e., inefficiencies due to a fundamental alteration of the required job) depending upon relative costs and benefits associated with the specialization of the task, the size and nature of the business, the availability of worker substitutes in the relevant labor market, or cyclical changes in the market or economy that affect labor and production requirements.
  The determination of the essential or non-essential nature of job functions also is made on a case-by-case basis.



Third, persons with actual, hidden, or perceived disabilities may be deemed "unqualified" for a job in circumstances in which they are shown to pose a direct safety or health threat to themselves or others in the workplace, regardless of their ability to perform essential job functions.
  Factors considered in determining whether a direct threat exists include the duration of the risk, nature of potential harm, and likelihood that the harm will occur.
  Employers are required to make an individualized and objective determination of direct threat, based on the employee’s present ability to safely perform essential job functions.  This determination must be made on the basis of tests of current medical judgment and not on anticipated lost productivity or predictions about the future impact of a disabling condition.



Fourth, pre- and post-employment inquiries regarding medical history or disability have been the subject of controversy in employment discrimination lawsuits involving the assessment of the qualifications of persons with different disabilities.
  Title I prohibits disability-related pre-employment inquiries and medical tests, but such examinations are permitted after a conditional job offer has been made.
  Medically-related employment tests, if used by an employer, must be administered to all employees regardless of disability, and with limited exceptions, the information obtained treated as confidential.
  



Medical test results from a post-conditional offer of employment, or medical results obtained during employment, may not be used to exclude a qualified individual with a covered disability from the job unless the exclusion is job-related, consistent with business necessity, and not amenable to reasonable accommodation.
  If an employee alleges discrimination based on an employer’s medical test that purports to screen out qualified individuals with disabilities, the employer may rebut the claim by showing that the test accurately measures job skills that are consistent with business necessity, such as workplace safety or security requirements.

D.  Reasonable Accommodations


The economic implication that has received the most attention involves Title I’s affect on employers’ ability to provide workplace accommodations for qualified job applicants and employees with disabilities.  As discussed above, an employer may legitimately shape an employee’s work or production requirements as long as those requirements are job-related and not a pretext for discrimination against covered persons with disabilities.
  The employer’s right to structure jobs, however, may not violate Title I’s requirement that the employer provide “reasonable accommodations” for a qualified employee with a covered disability.



An accommodation is a modification or adjustment to a workplace process or environment that makes it possible for a qualified person with a disability to perform essential job functions, such as physical modifications to a work space, flexible scheduling of duties, or provision of assistive technologies to aid in job performance.
  To be eligible for an accommodation, an employee must make his disability “known”
 to the employer and request an accommodation.  This requirement places a particular burden on an individual with a hidden and non-obvious disability to timely disclose the claimed disability and request the employer to provide an accommodation.
  Once the request is made, the employer retains the right to choose the accommodation, as long as it is effective and the employee has a good faith opportunity to participate in the process.
  An employee is not “qualified” if he cannot perform the job with or without an accommodation.



Critics of Title I have characterized an employer’s obligation to provide  accommodations to qualified persons as a form of market distortion leading to economic inefficiencies.
  They claim that the duty of reasonable accommodation creates for persons with disabilities an employment privilege or subsidy, in that it attempts to provide covered workers the wages they would receive in a nondiscriminatory free market.
  The duty of accommodation is cast as compromising the ideal of free market efficiency by imposing upon employers an affirmative duty to retain less economically efficient workers.



There are at least three simplified hypothetical situations which illustrate the distribution of possible economic implications of the required provision of accommodations for qualified job applicants or employees covered by the law.
  A first example involves two equally qualified workers, that is workers who are equally productive and of equal economic value to the employer.  Professor Donohue has set forth such a hypothetical:  “[G]iven the choice between two equally productive workers, one requiring the expenditure of significant sums in order to accommodate him, one requiring no such expenditures, the profit-maximizing firm would prefer the worker who is less costly to hire.”



Donohue’s hypothetical is not problematic for Title I economic impact analysis.  Title I does not require the employer to hire or retain a qualified individual with a covered disability, regardless of the need for accommodation, over an equally or more qualified individual without a disability.  There is no resultant distortion of labor market or economic efficiencies by Title I’s anti-discrimination provisions, nor is there a requirement “to make the disabled equal.”
  Employer prerogative and economic need is not disturbed and the employer is not discouraged from searching for the most qualified worker.
  Moreover, as discussed in Part II, to the extent that many accommodation costs for workers with disabilities are fixed or sunk, the market incentive would be to retain the qualified disabled worker over an equally or less qualified nondisabled worker requiring no accommodation.



A similarly simple hypothetical involves two workers whose productivity varies.  In this case, one individual with a covered disability is more “qualified” than an individual without a disability, say by three units of value to the employer.  It requires a certain amount of unit value to accommodate this qualified worker with a disability, say three units of value.  In this case, the net cost to the employer of employing the individual with a disability is comparable to employing the individual without the disability and their “value” is identical.
  Title I would require the employer to hire the legitimately more qualified worker, regardless of disability and require the provision of accommodation.
  A decision by the employer in this scenario to refuse the provision of accommodation to this qualified individual with a covered disability may constitute discrimination under Title I, assuming no undue hardship is associated with the provision of the accommodation.



The more controversial third hypothetical also involves two workers whose productivity varies.  In this case, one individual with a covered disability is more “qualified” than an individual without a disability by three units of value to the employer.  However, it requires thirty units of employer value to accommodate the qualified worker with a disability, or ten times the direct cost of the accommodation.  In this case, the net cost to the employer of employing the qualified individual with a disability is considerably more than is the cost of employing the less qualified individual without the disability.



In this third scenario, a decision by the employer to refuse to provide an accommodation to the qualified individual with a covered disability may or may not constitute discrimination under Title I.  This may be true, even though provision of the accommodation may be economically inefficient to the employer, assuming actual direct and indirect costs and benefits of the decision could be calculated.  Discrimination may be found if no undue hardship is associated with the provision of an effective accommodation.  Alternatively, discrimination may not be found if the element of cost or efficiency is interpreted to be implicit in the concept of a “reasonable” accommodation.
  Under this latter view, an employer has no duty to incur even a modest loss in value, because it would not be “reasonable” (i.e., economically rational) to accommodate the disabled employee.



It is this third scenario that critics of Title I use to suggest that the accommodation provision, absent the high evidentiary burden on employers of showing undue hardship discussed below, in effect, is an affirmative subsidy to employees with disabilities.
  Critics argue that the accommodation provision reflects a cost to employers incurred for employees with disabilities that is not spent on other employees without disabilities who arguably are more economically efficient but possibly less qualified or productive to perform the job in question.
  Others argue that Title I provisions reflects a judgement by society that qualified persons with disabilities should be able to work, even when “the value of their output does not equal the cost necessary to accommodate them in the workforce.”



Part II examines in greater detail findings from studies addressing the economic effect on employers of the provision of accommodations.  Additional study is required, however, of the costs and benefits associated with accommodations in different businesses, jobs, labor markets, and involving persons with varying disabilities.
  Study is needed also of the frequency of occurrence of the three hypothetical cases highlighted above.  This analysis may show that, in practice, accommodating qualified workers with and without disabilities leads to efficient and cost-effective workplace operation.
  In the absence of accurate and reliable measures of worker “value,” however, economic efficiency arguments, pro and con, of accommodation implementation may need to be reevaluated.

E.  Undue Hardship


A final economic implication involves Title I’s economic affect on employers of different sizes and in different labor markets, particularly with regard to the provision of reasonable accommodations.  Title I does not require an accommodation if it would impose an "undue hardship" on the employer.  An undue hardship requires significant difficulty or expense in relation to the accommodation or the resources of the company.
  A common critique is that accommodations for qualified individuals create hardships that are costly and burdensome for employers.  Attitudes about the cost-effectiveness of accommodations by employers, however, often have more to do with unfounded beliefs than with the actual qualifications of persons with disabilities or their ability to add to employers’ economic value.



Title I identifies a number of economically-based factors to be considered in determining undue hardship, including the nature and net cost of the accommodation, the financial resources of the business, the number of persons employed at the business, the impact of the accommodation on the operation of the business, the geographic separateness of the business facilities affected, and the composition and functions of the workforce of the business.
  This list of economic impact factors is meant to ensure that business size, type, sales and relevant labor markets are not affected by accommodations that pose a financial hardship to the operation of the business or that fundamentally alter the nature of the business.
  Although the employer’s undue hardship defense is assessed on a case-by-case basis, relevant economic, incremental, and opportunity costs claimed (e.g., measured in terms of lost profits or market value) may vary by industry and will need to be assessed.



The next Part examines empirical study on the economics of the provision of workplace accommodations.  Regardless of such analysis, proponents of Title I suggest that cost-benefit analysis is a secondary justification to the anti-discrimination purposes of the law.  Yet, if it is the case that on average, the benefits and value to employers of effective accommodations implemented exceed the costs, then the accommodation provision is not only consistent with the anti-discrimination purposes of the law, but also reflects economically efficient and rational workplace practices that has applications to qualified persons with and without disabilities.

II.  The Economics of Workplace Accommodations


It is apparent that answers to questions related to Title I implementation and interpretation must be guided increasingly by systematic empirical study.
  Professor Collignon has argued that it is crucial to establish baseline data and models of empirical study to help foster an informed dialogue about Title I implementation and effectiveness.
  One area that has received the most study, given the ability to quantify associated costs and benefits, has been the analysis of the economic implications to employers of workplace accommodations under Title I.
  This Part examines the ongoing debate regarding the economics of accommodations in light of emerging study of the area.



As mentioned above, one common criticism is that the costs of accommodations outweigh the benefits provided to employers and persons with disabilities.
  Critics contend that the required provision of reasonable accommodations places financial burdens and administrative costs on the operation of businesses.
  Some argue that the costs of accommodations are especially high for large employers, who may be held accountable for extensive modifications due to their greater financial resources.



A common thread in these critiques is that they are made without reliance on data.  In the absence of such information, it is no surprise that the attitudes and behavior of many employers reflect the view that the costs of accommodations outweigh the benefits.
  It is helpful to reiterate that Title I does not require employers to hire individuals with disabilities who are not qualified, or to hire qualified individuals with disabilities over equally or more qualified individuals without disabilities.
  More than three quarters of all Title I charges filed with the EEOC have been dismissed because, among other reasons, the plaintiff alleging discrimination failed to show that he was qualified for the position.



Many individuals with disabilities currently in the workforce have appropriate job skills, that is, they are “qualified” for purposes of the law, and have their accommodation needs met in reasonable and effective ways.
  Findings from the 1989 National Health Interview Survey show that roughly 60 percent of working age adults with disabilities rate their health as good to excellent.
  Nevertheless, some courts presume that most impairments by definition impact an individual’s “ability to perform up to the standards of the workplace” and increase the relative costs to employers of hiring the individual.



In contrast to this view, surveys show that executives have favorable attitudes toward the employment and accommodation of qualified employees with disabilities.  A 1995 Harris Poll of business executives found that 79 percent of those surveyed believe that the employment of qualified people with disabilities is a boost to the economy, while only 2 percent believe it poses a "threat to take jobs" from people without disabilities.



The developing empirical evidence also does not reflect the view that Title I’s  accommodation provision is a preferential treatment initiative that forces employers to ignore employee qualifications and economic efficiency.
  To the contrary, studies of accommodations suggest that companies that are effectively implementing the law demonstrate the ability or “corporate culture” to look beyond minimal compliance of the law in ways that enhance economic value.  The low direct costs of accommodations for employees with disabilities has been shown to produce substantial economic benefits to companies, in terms of increased work productivity, injury prevention, reduced workers' compensation costs, and workplace effectiveness and efficiency.



In a series of studies conducted at Sears, Roebuck and Co. from 1978 to 1996,
 a time period before and after Title I's July 26, 1992 effective date, nearly all of the 500 accommodations sampled required little or no cost.
  During the years 1993 to 1996, the average direct cost for accommodations was $45, and from 1978 to 1992, the average direct cost was $121.
  The Sears studies also show that the direct costs of accommodating employees with hidden disabilities (e.g., emotional and neurological impairments comprising roughly 15 percent of the cases studied) is even lower than the overall average of $45.



Other studies show that accommodations for employees with disabilities lead to direct and indirect benefits and cost-effective applications that increase the productivity of employees without disabilities.  Studies by the Job Accommodation Network (“JAN”) demonstrate the benefits to employers of accommodations for qualified employees.  More than two-thirds of effective accommodations implemented as a result of a JAN consultation cost less than $500.  In addition, almost two-thirds of the accommodations studied result in savings to the company in excess of $5,000.
  The savings associated with accommodations include lower job training costs and insurance claims, increased worker productivity, and reduced rehabilitation costs after injury on the job.
  JAN reports that for every dollar invested in an effective accommodation, companies sampled realized an average of $50 in benefits.
  Likewise, the results of a 1995 Harris Poll of more than 400 executives show that more than three-quarters of those surveyed report minimal increases in costs associated with the provision of accommodations (e.g., median direct cost for accommodations was $233 per covered employee), and from 1986 to 1995, the proportion of companies providing accommodations rose from 51 percent to 81 percent.



Several general implications may be drawn from the existing findings.  First, the degree to which many companies comply with the accommodation provisions of Title I appears to have more to do with their corporate cultures, attitudes, and business strategies than with the actual demands of the law.  For many companies with a culture of workforce diversity and inclusion, implementation has resulted in economically effective business strategies that transcend minimal compliance with the law and produce economic value.
  In this regard, studies of accommodation costs at Sears showed that the indirect cost of not retaining qualified workers is high, with the average administrative cost per employee replacement of $1,800 to $2,400--roughly forty times the average of the direct costs and resultant benefits of workplace accommodations.



Second, in terms of relative cost, although the direct costs of the accommodations for any particular disability tend to be low,
 many companies regularly make informal and undocumented accommodations that require minor and cost-free workplace adjustments that are implemented directly by an employee and his supervisor.
  The trend toward the provision of accommodation in the workplace may suggest that employers are realizing positive economic returns on the accommodation investment; for instance, by enabling qualified workers with covered disabilities to return to or stay in the workforce, and reducing worker absenteeism.



Professor Rosen points out, however, that where the benefits of accommodations exceed the costs “there is no inherent reason to expect that labor markets free of government intervention will fail to provide job accommodations in normal job situations.”
  Yet, as discussed above, absent a truly competitive labor market, attitudinal discrimination against qualified individuals with disabilities alone may necessitate the required provision of accommodations under Title I, at least for a large segment of the labor force affected by this market failure.
  This is true given that the value of a worker with a disability often is contingent upon his output and his employers’ and others’ attitudes about the worker.
  Over time,
 with the lessening of  prejudicial attitudes resulting from effective Title I implementation, and with increased knowledge from empirical study, employers who were formerly “economic discriminators” against qualified persons with disabilities may be less willing or less able to incur lost profits to satisfy their discriminatory tastes or preferences.



Third, accommodations involving universally designed and advanced technology have been shown to enable groups of employees with and without disabilities to perform jobs productively, cost-effectively and safely.
  The studies at Sears suggest that the direct costs associated with many technologically-based accommodations (e.g., computer voice synthesizers) enabled qualified employees with disabilities to perform essential job functions and that these strategies create an economic “ripple effect” throughout the company, as related applications are developed subsequently that increased the productivity of Sears employees without disabilities.
  These findings suggest that the direct costs attributed to universally designed  accommodations may be lower than predicted, particularly when their fixed or sunk costs are amortized over time.
  In addition the Sears findings support those of organizational researchers showing that many traditional blue-collar jobs increasingly require workers to use or monitor computers that control equipment performing work tasks, and that workers with disabilities may increasingly and efficiently perform such essential job functions.



Future examination is needed of the type, effectiveness, and cost of accommodations at large and small organizations, using standardized means for gathering and analyzing information.
  Study must be conducted on the fears and stigmas associated with disclosure of actual and hidden disabilities and the resulting employment consequences; for instance, the extent to which qualified job applicants and employees with hidden disabilities forgo the benefits of accommodations due to fear of disclosure, thereby potentially depriving the labor market and employers of a source of value.



Close examination is needed of direct and indirect costs and benefits of Title I implementation, and who bears the costs and receives the benefits associated with workplace accommodations for qualified persons with covered disabilities.
  A recent empirical study based on over 1,000 observations in the Canadian workforce examined the extent to which the costs of workplace accommodations are shifted by employers to injured workers through wage adjustments upon the injured worker’s return to work after a workplace injury.
  The researchers found that injured workers did not incur the cost of workplace accommodations when they returned to their time-of-accident employer.  Presumably, these workers were “qualified” to resume their essential or comparable job duties in ways that added economic value to the employer.  Injured workers who returned to the workforce but to a different employer did “pay” for a portion of workplace accommodations by accepting substantially lower wages.
  



Additional study is required of the extent to which accommodations for workplace injury enable qualified workers with covered disabilities to stay or return to work at their time-of-accident employer or to a different employer, who bears the associated costs, and how they costs vary with job type and other factors such as insurance coverage rates.  Some researchers have suggested that, over time, the provision of Title I accommodations may increase or at least help maintain employment rates by enabling newly disabled workers to retain employment.
   Other studies show that accommodations for workers’ health conditions extends their work life an average of five years.



Indirect costs associated with Title I implementation include related expenses for administrative, compliance, or legal actions.
  The Sears study examined all 138 Title I charges filed with the EEOC against Sears from 1990 to mid-1995.
  The findings showed that almost all of the EEOC charges (98 percent) were resolved without resort to trial litigation, and many through informal dispute processes that enabled qualified employees with disabilities to return to productive work.
  Consistent with the Sears findings, a 1997 study of nationwide trends in Title I charges filed with the EEOC showed that 94 percent of beneficial outcomes were obtained by the charging parties before full EEOC investigations and formal litigation were initiated.



Additional analysis is needed on a national scale of the patterns and magnitude of the costs and benefits associated with Title I implementation, compliance, and related litigation.
  Professors Karlan and Rutherglen have suggested a variety of factors involving Title I implementation and compliance that may help guide future study.
  They hypothesize that, given the low cost of many accommodations and high costs attendant to litigation, employers and applicants or employees with disabilities create a “bargaining range” within which they negotiate the costs and benefits associated with minimum accommodation the employee or applicant may accept and the costs and benefits associated with the maximum accommodation the employer may undertake.
  Analysis of the relative magnitude of direct and indirect costs and benefits associated with the accommodation process, for different employers and for workers with and without disabilities in similar jobs, may enable a more accurate assessment over time of the economic impact of Title I.
  Moreover, broadly defined, indirect costs and benefits may include the impact of effective accommodations on employee morale, perceptions of the business and its reputation by customers and the community, or relationship to effective implementation of other laws such as the Family Medical Leave Act or workers’ compensation laws.

III.  Conclusion


Systematic evaluation of the economic implications associated with the emerging and existing workforce of qualified persons with disabilities is needed for several reasons.   First, study of the labor force of qualified persons with disabilities may aid in long-term Title I implementation, as well as interpretation of related initiatives such as welfare, health care, and health insurance reform.
  The Health Insurance Reform Act of 1996, for instance, is written to ensure access to portable health insurance for employees with chronic illness or disabilities who lose or change their jobs.  Under the law, group health plan premium charges may not be based solely on disability status or the severity of an individual’s chronic illness.
  The combined economic impact of the Health Insurance Reform Act and Title I on reducing employment discrimination facing qualified persons with covered disabilities is a promising area for study.



Second, study limited to the analysis of litigation and the EEOC charges associated with Title I implementation, while necessary, tends to focus discussion on the “failures” of the system, as opposed to economically efficient strategies designed to enhance a productive workforce and identify potential disputes before they arise.
  Independent of study of the enforcement of the civil rights guaranteed by Title I, the long-term promise of the law to raise awareness of the promise of equal employment opportunity for qualified persons requires the collection of information on attitudes, behavior, and the related economic implications of the law.



Third, some evidence suggests that Title I implementation has coincided with larger numbers of qualified persons with severe disabilities entering the labor force.  In 1996, the U.S. Census Bureau released data showing that the employment to population ratio for persons with severe disabilities has increased from roughly 23 percent in 1991 to 26 percent in 1994, reflecting an increase of approximately 800,000 people with severe disabilities in the workforce.
  Examination is required of the economic impact of Title I on workplace accommodation costs and benefits against this backdrop of increased labor force participation of qualified workers with disabilities, particularly in the context of the recent reforms to welfare policy.



Despite the encouraging trends, estimates of unemployment levels for persons with disabilities range as high as fifty percent.
  Some studies suggest that from the years 1970 to 1992, there has been no significant net change in the labor force participation rate among persons with disabilities.
  As a result, the continued reality of economic, structural, attitudinal, and behavioral discrimination
 increasingly may lead qualified individuals to assert their Title I rights in the future.
  Analysis of job retention, assessment, advancement, disclosure, and accommodation strategies are needed to help qualified individuals keep jobs and achieve their potential.  This analysis is particularly important for those qualified individuals with severe disabilities, who may be most susceptible to unfounded negative attitudes about their labor force potential and value.



Study must address the social and cultural factors, and the structural and cyclical changes in the labor market and the economy, that influence employment opportunity for persons with and without different disabilities.
  This study may include factors such as types of jobs attained (e.g., entry level, service-related, or production), amount of hours worked (e.g., full time and temporary positions), geographic differences in labor markets and hiring patterns, turnover, productivity, retention, wage, and promotion rates, availability of transportation to work, and provision of accommodations.
  It may also include analysis of persons with disabilities who are particularly vulnerable to changes in economic conditions, such as those in poverty, or those with minimal education or job skills.



Similar analysis is needed of cost-effective workplace accommodation strategies affecting qualified job applicants and employees without disabilities, such as those geared toward employee wellness programs, flexible hours for workers with young children, employer-sponsored child care enters, job sharing strategies for workers with limited time availability, or employee assistance programs (“EAP”s).
  As Martin Gerry has suggested, many companies already expend large sums of money accommodating the needs of workers without disabilities, which in the aggregate may be substantially greater than the costs associated with accommodations for qualified workers with covered disabilities.
  Analysis of these innovative strategies may show that they effectively and efficiently complement accommodations required by many qualified workers with disabilities.



For instance, studies show that workplace accommodation strategies enhance the productivity and job tenure of those large numbers of qualified workers without disabilities who are injured on the job or who may become impaired in the future.
  In an eight year study of Coors Brewing Company’s health screening program covering almost 4,000 employees, the company realized net and direct savings of roughly $2.5 million, in terms of saved payments in short-term disability, temporary worker replacement, and direct medical costs.
  Given a conservative estimate of $100 average direct cost per employee for workplace accommodations based on the Sears findings described earlier, the savings generated by the Coors study could fund accommodations for 25,000 qualified workers.



Another study of Coors Brewing Company’s wellness initiatives (e.g., health screening and education, exercise, stress, and smoking cessation programs) found that the company saves up to eight dollars for every dollar invested in these programs.
  Likewise, a nine year study of 28,000 Union Pacific Railroad employees found that their wellness program resulted in net savings of $1.3 million to the company.
  These findings suggest the huge economic implications associated with the development of cost-effective accommodations strategies designed to prevent workplace injury and to help retain the increasing numbers of qualified employees with and without disabilities.  Considering that by the year 2,000, the costs to employers associated with back injury alone in the workplace are estimated to approach $40 billion, examination of the economic savings related to accommodation strategies, injury prevention and wellness programs is warranted.
  Moreover, the educational side-effects associated with Title I implementation and comprehensive accommodation strategies may enhance general employee moral, as well as positive attitudes about qualified co-workers with different disabilities or those who are members of other protected groups.



In conclusion, this article has explored the economics of Title I implementation.  Clearly, further empirical study of Title I is needed to address the law’s economic, cultural, and symbolic impact on employers and others in society.  The economic model has yet to demonstrate empirically the hypothesized labor market inefficiencies associated with the operation of the law, particularly those claimed to be linked to the provision of workplace accommodations.  Yet independent of economic analysis and related disciplinary study of Title I, definition is necessary of the social and moral policies underlying the equal employment of qualified persons with covered disabilities.
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�  See Donohue, supra note 5, at 2611.  See also Johnson, supra note 8, at 164 (arguing that Title I “goes beyond the concept of equal opportunities for equally productive workers by requiring employers to modify job requirements or work environments to compensate for impairment-related limits on productivity.”).
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