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Peter Blanck: 
Thank you.

And we now have our next very distinguished speaker, who happens to be the Chief Enforcement Officer in the U.S. Department of Justice, the Assistant Attorney General of the United States, Ralph Boyd, Jr., who is the Assistant Attorney General for the Civil Rights Division, and who is a leader and the leader in the Department of Justice to enforce and provide leadership with regard to laws like the ADA, with regard to laws that help people with disabilities, who have lived their whole lives in institutions, live in the community.

And we are very pleased to have you here, and of course your Deputy, Bob Driscoll, as well.

Ralph?

Ralph Boyd:

Thank you very much, Peter.

And thank you for being the prime mover, or one of the prime movers, one of the principal movers behind today's symposium and conference.  I think this is just a fabulous, fabulous thing that we do.  And thank you for your expertise and your sustained intellectual and analytical commitment to these issues in your position at the University of Iowa.  And Charlie, also let me thank you for your enormous and intense commitment to these issues.  You bring somewhat of a prosecutorial zeal to these issues and having learned of your background, I now understand why, and I think that is a very good thing, and we are better served for that.  And then Terry is not here anymore, but I just want to say, for the record, that I really appreciate that she recognizes, and recognizes essentially on behalf of a venerable institution like Merrill Lynch, that inclusion, especially with respect to people with disabilities, really does need to equal more and better prosperity for the case to stick, if you will.

And I think the analytics are there for it.  I think the moral and legal imperative is there for it.  And part of our job in the Department of Justice is to bring all of that together to both make the case and then see that it gets done through the authority that we have, both legal and the moral authority, the bully pulpit that we have, if you will.

So having said that, let me just, Bob is going to lay out for you kind of a brief sketch of our range of authority with respect to these issues and other issues.  Bob and I are law guys.  The Civil Rights Division of the Department of Justice is, at its core, a litigating and law enforcement division of the Department of Justice.  But in this area, we have come to understand that it is not enough to be good law enforcers, to be good litigators; that indeed we need to be good teachers and good educators and good facilitators, facilitators of dialogue between stakeholder communities and the issues that touch on those communities and the business community in this context.   And then part of our job is giving good information to people in accessible ways for business, so they are not as, as Christopher said, scared with respect to employment work, with respect also to serving and providing services and goods for people with disabilities in ways that really advance their business mission.

So let me turn it over to Bob and then I will speak a little bit about some of what we have done with respect to New Freedom Initiative‑related matters, kind of outside of our traditional law enforcement context but focusing on our authority and our ability to be facilitators as well as law enforcers in this area.

So let me turn it over.

Peter Blanck:

And Bob, of course, is the Deputy Assistant Attorney General and Chief of Staff for the Civil Rights Division.

Robert Driscoll: 
What I am going to do is just break down a little bit what the arrows are in our quiver, so that the people at this table can tell us, you know, where you think enforcement needs to go and what areas, what laws you think are either going, I hate to use the word "unenforced" but people use that term with us a lot and we can dialogue about, you know, where the Civil Rights Division is coming from and what we can do, and maybe explain in some areas why we do not do more or what restrictions are on us.  The Civil Rights Division is responsible for enforcing about 20 civil rights statutes on behalf of the Department of Justice and behalf of the United States.  And I say that by way of excuse because Ralph and I are not going to be experts on every aspect of disability law because we are responsible for, you know, a bunch of laws having to do with voting rights and employment and education and everything else.  We have 400 attorneys that work full time enforcing civil rights laws in this country and about 800 staff members.  We are all based in Washington.  And we are divided into nine litigating sections.  Only one of which has the name "disability" in it.  The Disability Rights Section, which is about 50 attorneys that do full‑time ADA and Rehab Act enforcement and other disability statutes.

Although many of our sections actually do work related to disability issues and just to let you know what they are, we have an employment section, which does some IDEA work, on referral from the Department of Ed, or we do some amicus work in that area.  A voting rights section which enforces the voting rights laws.  Also provisions related to voting rights of people with disabilities, the Help America Vote Act.  We actually just shifted a couple of positions to the voting section, or to the disability section to enforce those laws.  The housing section, which does fair housing a lot, everyone knows about the testers that go out.  We had a great idea to have some disability testers for our Olmstead compliance and some other things that someone gave us at one of these forums which is great but housing, I think close to half our cases this year involving housing discrimination we filed were disability cases.  They are getting much more common.

We have a special litigation section which investigates nursing homes and state‑run healthcare facilities, and enforces constitutional rights such as Olmstead.  And probably the highest profile investigation for the people in this room be would be the Laguna Honda case.  And you know, we have the disability rights section.

Peter Blanck:

Bob, you just want to tell people what Olmstead is.  I want to make sure everybody knows.

Robert Driscoll:
 Okay.  Briefly, Olmstead was a Supreme Court decision that came down in '99?  2000.  Which set the standard under Title II of the ADA and under the Constitution for provision of government services to be in the most integrated setting possible for people in the disabled community.

And part of the President's New Freedom Initiative is to get the Department of Justice and other components of the government to enforce Olmstead and to work together to move people to the least restrictive setting possible.  And part of the way we have been doing this in our investigations when we investigate a state‑run nursing home, for example, is by investigating how are these facilities doing with respect to discharge planning and things like this.  Are they looking from day one when the person comes from the door to when that person is going to be leaving and when they can be integrated into the community.  So we issue findings letters to states to let them know when they are not complying with Olmstead.  And we have, you know, probably about 10 or 11 investigations we have had over the country that implicate the Olmstead issue.  And that is the primary way we enforce it is through the Civil Rights and Institutionalized Persons Act, otherwise known as CRIPA.

And so I mean that that is my jumping‑off point to just letting you know what else we do and draw one comparison and throw it back to Ralph.  I think where the Disability Rights Movement is at is in a different place than some of the other statutes we enforce.  I mean, I think that people think about the Civil Rights Division, they think about primarily, at least I did when I took the job, school desegregation law, particularly in the South, and resistance to integration.  And I think that the disability community helped us broaden our focus on what is integration and what is segregation.  I think most people would be surprised to know that right now, we are down to 25 attorneys, or 24, or 23 now, in our education section that do the desegregation work and we probably have a hundred attorneys that spend most of their time doing work related to disability.

So it shows you where the shift is, and I think that really, Ralph and I just got back from South Carolina last week, we are on the 50th anniversary commission for Brown v. Board.  The decision Brown v. Board came down in 1954.  The 50th anniversary will be next spring.  And it is very interesting because I think one of the, Brown v. Board was a catalyst for all these civil rights statutes, and Brown v. Board really got us thinking in this country about integration and what it means to live in an integrated society.  And I think that the ADA can really be tied back to Brown v. Board in terms of saying, you know, segregation is not good, that even if you are providing good services, providing them in a segregated environment to people is not helpful.  It is better for everybody that people with disabilities are integrated, just as we have integrated the races, and I think that, you know, we are still on the steeper part of the curve on some of the disability issues than we are on the race issues.

Not that we are all the way done with the race issues either. But those are, that is what we can do about it, these litigating sections and I would be interested in hearing from people what they think the Department of Justice can do more of, to vindicate these rights.

Peter Blanck:

Thank you, Bob.  Ralph?

Ralph Boyd:
 
Yeah, thank you, Bob.

Bob Pasternack talked about the New Freedom Initiative and the extent to which it reflects this President and this administration's commitment to doing what it takes in a variety of contexts to see that people with disabilities have an opportunity to participate meaningfully in all of the major aspects of American life, and so what the initiative really does seek to do is o harness all the resources and the expertise and the authority of all of the executive branch agencies and departments whose programs and/or regulatory and law enforcement responsibilities impact the lives of people with disabilities.  Let me give you an example of a little bit of what we have done in terms of law enforcement in the context of the New Freedom Initiative, and then let me talk about what we have done with respect to facilitating that dialogue that needs to happen, that conveying of information so that to the extent there is a factual and an evidentiary and statistical basis for making the business case for business, that it is, in fact, made and well‑communicated to business, and also to do what I mentioned before, which is to bring the business community together with the disability rights community, so that the case can be made for the enrichment of the workplace environment that can take place when people with disabilities are part of a business from top to bottom and engaged in not just doing the implementing work of the business, but also are involved in the conceptualization process, and the business plan for the business, if you will.

One of our two principal initiatives under the New Freedom Initiative, that is, initiatives within the Civil Rights Division, one of them is a law enforcement initiative, and we refer to it as the Project Civic Access.  And what Project Civic Access does, is it involves the Civil Rights Division personnel and investigators going to communities throughout the country and making assessments of the accessibility of the buildings and facilities and programs of those local governments across the country so that to make some determination of the extent to which they are in compliance with our disabilities laws, either the ADA or the Rehabilitation Act.

And so far, we have, as a result of that project, entered into what are functionally administrative consent agreements, if you will, with 54 municipalities across the country from Alaska all the way to Virginia. And the project is focused on making those government programs and facilities accessible to all people in the community.  It is difficult for people to play an important part in the civic life of their community if they cannot access the courthouse either as a party, as counsel, as a judge, or as just an interested citizen, if they cannot get to the courtroom.  Folks cannot maximize their opportunities for learning if they do not have access to the town library, or they cannot get into the police department or town hall or City Hall.  So Project Civic Access is really, in my judgment, core stuff.

If people cannot get to where they need to be to participate in government on the local level at ground level, then obviously one of the meaningful aspects of being part of the mainstream of American life is not being met.   So that is one of those projects where we literally go around the country, we knock on local government's door, and say, "Hello, we are the Feds and we are here to help."  As you might guess, folks are not always delighted to see us.

(Laughter)

But one of the things, and we had a celebration, of sorts, recently where we brought together I think about the first 30 or 40 municipalities who were part of Project Civic Access to bring them to the Department of Justice and to have them tell their stories that we videotaped so that we could send those stories out across America to say, "When we knock on your door, yes, you are going to have to spend money, yes, we understand you have tight budgets and this was unexpected, but there is a way to do this.  There are vehicles through which you can do this and we will help you tap those resources and that technical assistance that you need to do this in ways that will require some exertion of you, and some spending of money, but something that is well within the framework of doable, and that this is not just a request but an obligation that you have, and an obligation that, once fulfilled, you as a community and as representatives and elected leaders in that community will be proud to point to as one of your really crowning achievements."

What was very interesting in that bringing together, that fellowship of community leaders whom we had reached out and touched, what was really interesting was that they were universally supportive of the process and the results of the process.  Good process is great, but if it does not lead to anything meaningful, it is only process.  And the results are really what we are looking for.  But we were very happy to see that people felt that although there was the authority and law enforcement power of the United States, that in some ways was hanging over your head, if they will, if you will, we were there really in a, were arriving in a cooperative, collaborative mode to say, "This is what you need to do, and this is how we can help you get there."  That is an example of the ‑‑ of the law enforcement piece.  The authority and power of government to make necessary change.  

The other thing I would talk about with you is our ADA business connection, which I know Andy and Marianna and others in the room are very familiar with because they have been delighted, we have been delighted, Jennifer has participated with us as well, as a part of that.  But where the ADA business connection fits in, it fits into the President's New Freedom Initiative because it really is a response to his call for outreach to the business community, including especially small businesses.

As most everyone in this room knows, if not everyone in this room knows, small business still makes up the preponderant core of the American economic engine.   And so this initiative is part of our attempts to make the case to small businesses and large businesses that compliance with the ADA, and with respect to serving customers and hiring employees, and complying with all of the requirements of the law, should be seen as a business opportunity, as a business opportunity based on facts and evidence, and not simply as litigation‑avoidance behavior.  That really has been the theme of these meetings and has been my message and mantra, to make that business case and to say, "This should be seen and treated as opportunity and not simply avoidance of things unhappy."

So let me just, before I talk about the business connection, let me frame the business case, if you will, by just stating what the market is.  And this information, I am sure, is well‑known to a lot of folks, but I think it bears reminding.  There are 50 to 60 million people in the United States of America with disabilities, and that does not even begin to include family members of those people, caregivers, and friends, all of whom are sensitive to the treatment and the attitude that business has with respect to people with disabilities and how, in fact, in their marketing and advertising, how people with disabilities are treated and portrayed.

The aggregate income of the people in the United States with disabilities, the aggregate income of those people alone, exceeds $1 trillion.  220 billion of which is available, discretionary spending.  Andy in his comments earlier mentioned that that is more economic power for their, I think Andy said that there were more people with disabilities than there are teenagers in America.  That is right.

And their spending power, that $220 billion, in discretionary income, is over three times the spending power of North American teenagers.  That is, American, Mexican, and Canadian teenagers.  Three times their spending power.  Now, I have five children and a teenager, and it astounds me that there could be any group of people, any economic force

(Laughter)

anywhere that has more economic power than teenagers, but this is a market that clearly does.

In addition, by the year 2020, it is estimated that there will be about 75 million babyboomers who are over the age of 60.   And the one interesting thing about the disability market and related markets is that it is a market that most of us, if we are blessed to live long enough, we will more or less join.  And that is another thing that has come out of our business connection meetings that I think had to be entered analytically into the calculus in terms of making the business case.

Let me go back to the business connection.  The business connection that we have engaged in is really intended to increase, as I said, compliance with the ADA by fostering a better understanding of ADA requirements within the business community, small and large, and also by increasing the dialogue and encouraging collaborations between the business and the disability communities.  We also, in connection with that, have created a new ADA business connection destination on our ADA website which can be found at ADA.gov.  And that connection provides easy access to information of interest to businesses, including a new series of ADA what we call short business briefs that really address specific nuts and bolts compliance issues.  For example, things like assistants at gas stations, accommodation of service animals and re‑striping parking lots, which somebody mentioned earlier.  These are essentially one‑sheet flyers that are designed to be easily printed from our ADA.gov website for direct distribution to a business' employees and their contractors as well.

We have sponsored and hosted a number of these meetings.  The first four meetings were in Washington, D.C.  And the follow‑up meeting we recently had a follow‑up ‑‑ two follow‑up meetings in Boston.  Actually in Boston and across the river in Cambridge, Massachusetts, at my alma mater.  These meetings really, I think, serve several purposes but the most significant objective of these meetings is to provide the opportunity for dialogue and sharing information, and also for challenging each other.  These meetings, as Andy can tell you, are not always comfortable, but I think that they are always constructive, and there are always what I call useful take‑aways from those meetings. Take‑aways for both the business community in what it can do and should do and what good business suggests it should do, but also for the disability community, to have an opportunity to hear directly from business about their concerns and how that community may respond to those concerns and be a constructive force in addressing them.

You know, I could go on and on, but I think probably –

Peter Blanck:

People probably want to engage you.

Ralph Boyd:

Yeah.  I was thinking that the dialogue part probably makes sense.  Let me stop there.  There is a lot more to say, but I think probably this would be more profitable if we opened it up for some discussion, kind of like our ADA business connection meetings.  

Peter Blanck:

Right.

Ralph Boyd:

That is where the real learning takes place, not necessarily when Ralph Boyd is talking, which he can do in great abundance.

Peter Blanck:

Thank you, Ralph and Bob.  Let us open it up and people all around the room, feel free to chime in as well.

Yes, Ed.  Ed Cortez.

Edmund L. Cortez:
 I am Ed Cortez, National Center for Disability Services.

We have been making two cases.  One is the case for people with disabilities as good employees, and a lot of that information, although it is anecdotal is accurate, it has been communicated.  We are also making the case for people with disabilities as consumers.  And it certainly is a separate case, although we often get the two confused.  We often overlap the two.

But you just made some very good, you gave us some very good statistics in terms of making that case for people as consumers.  What I would love to see is something that says that making the case for people as consumers could, in fact, make the case for people with disabilities as employees.  In other words, there is a presumption that there is a connection there.  I would like to see some statistics that say, I mean you look at that in the history of including people in various ways into the mainstream of this society that as you view them as consumers, that improved their chances of getting jobs.

I would also love to get some statistics from you in terms of the number of cases that we have successfully seen to conclusion that the net result was not just the completion of the case in a successful way but that it actually did make a difference in terms of people with disabilities being included.  Again, it is a presumption that we make, and I think it is as good a presumption.  You know, you cannot be part of it if you are not there, obviously, at the beginning.

But does it lead to other kinds of things that have a much greater impact on the future of employment of people with disabilities?  For example, if, in fact, and you make a case for an employer to hire people with disabilities in situations where they did not hire them before.  Did that improve their attitude about workers with disabilities, did it lead them to hire other people with disabilities in a much more relevant kind of way.  I would love to see that kind of information.

Ralph Boyd:

Let me just say something.

What you are talking about, Ed, is exactly the kind of discussions that are taking place in the context of the business connection meetings that we had.  I think it may have been the very first meeting we had, there were some representatives from a major American hotel chain who were talking about some of the challenges that the chain faces in making its hotels not just physically accessible, but kind of culturally welcoming, if you will.

And that is really where the fear factor comes in, and that ties back to the employing people with disabilities issue because one of the things that one of the representatives of that industry said was that one of the hotels within his particular chain had one of those epiphanies when they had an employee with disabilities who was there and was essentially role modeling, how to respond to folks who showed up with physical disabilities.  Not just responding, doing what needed to be done, but also his attitude in approaching or being approached by people with disabilities, and it was, in fact, in watching how this employee operated that other folks figured out, "Wow, this really is not that scary and it is not that hard."

A lot of it is common sense and comfort.  And so we can throw numbers at people all day long, but one of the really, I think the power of the message comes when folks actually see the people with a wide range of disabilities, and there are physical disabilities, mental disabilities, a whole wide range of things.  The most powerful learning occurs when you see someone actually do the job and do it effectively, and especially doing it effectively in ways that attract more customers and consumers of the service or the product that your company is creating.

Another example of the power that translates into, I think, at some point the bottom line, is, another representative of one of the automobile manufacturers was talking about how having people with disabilities have input and be a part of the design phase for automobile manufacturers, how that led to some automobiles that turned out to be not just very, very attractive for people with disabilities, but disabled people and families with children.

So I think, I guess what I would just say with respect to the employment piece is, having folks with disabilities as part of the team, just has really favorable radiating consequences in terms of providing better service, if you are a service provider, and really enhances the prospects for creating more and better products that have appeal to people with disabilities, but also have appeal to collateral groups who may also be aided by the particular product or the design of the product.

Peter Blanck:

Ed, would you like to follow‑up?

Edmund L. Cortez:
Yeah, I think we can make a tremendous case for hiring people with disabilities and for including them as consumers, based upon those kinds of anecdotes and I think they are wonderful anecdotes.  I think they are very, very effective on a one to one situation when you are asking somebody to make the commitment to either hire or market to people with disabilities, but there has got to be more in terms of, you know, some kind of statistics that bear that out.

You know, we are sitting on this terrific information, we really are.  So much has been invested in this and so much has happened as a result of it, but we still do not have something that we can point to and say, it is not just, not only do we have a great story and, really something that inspires us, but at the same time, we know that this led to the hiring of three additional people, and we know that those people were hired for the right reasons and we have some statistics that say these are the attitudes that changed.

Ralph Boyd: 

And I think we need three pieces.  We need the good stories, because that is what makes the personal connection with folks.  For those psychologists and lawyers and business people in the room, we need the facts and the evidence, the statistical support for the case.  The third thing we need, though, is what we can bring to the table, and that is force.  That is, the threat of litigation.  And we are pretty good at that.

We have probably, over time, been more selective in using that than a lot of folks in the disability community would like, and that is one of the things where we continue to want to get input about, about we have our own sense of where to focus our prosecutive resources, but it always helps to hear from community folk, folk who are out there to know at rather than 50,000 feet, where I am, at, you know, 20 feet and ground level, where more law enforcement resources really need to be focused.

I mean, traditionally, we have done a lot of litigation with respect to the Fair Housing Act requirements, about accessible units and condominium developments and apartment buildings.  We are now engaged fully with the theater industry in making motion picture theaters accessible to people with disabilities in a comparable way to people without disabilities.  And I am always surprised to hear some business executives and their lawyers in that environment say,  "Well, we do not really understand what 'comparable' means because we do not know where the best seats in our theater are.”

And I am probably, with five children, I have probably had less movie time than anybody in America the last five years, and I could walk into any movie theater in America, I think, and within about 30 seconds pick where the best seats are.  So maybe when I give up this government gig, I could hire myself out as a consultant,

(Laughter)

to go from theater to theater, and say where the comparable sight lines are and those kinds of things.

So the law enforcement piece is an important part of this.

We recently did an ADA video for small and large businesses where I try to lay out the business case, the moral case, and at the end of the day saying, for those things that are legal compliance issues, if you do not do them, eventually we will find you, and we will make you do it, and we prefer the collaborative, cooperative approach.

That is the approach that the Department of Justice uses with respect to a lot of our oversight and law enforcement responsibilities, not just in this context but in other contexts where it is police departments or city government or whatever.  But that collaborative and cooperative approach is certainly energized by people having the perception, and there being a reality behind that perception, that if you do not do what you are supposed to do, what you have to do, we will make you do it and that is a far less happy process than the collaborative and cooperative one.

Peter Blanck:

Ralph, will you take one more question before our break?  

Yes.  Please introduce yourself.  Wait for the microphone.

Susan Odiseos:
Susan Odiseos from Just one Break.

To build on what Ed said, I am a strong subscriber to the bandwagon theory.  And if we can get these good stories out, we are going to have greater success.  I recently was asked to promote the hiring of people with disabilities to a corporation, and I spoke to a number of groups.  And just by happenstance, I asked if anyone in the group had hired anyone or had worked with people, 

and all of a sudden, there was this spark that caught on, and people would talk about the loyalty factor, the fact that they would be there when there was a snowstorm and other people were not showing up.  I really subscribe to this notion that we have got to broaden the base of understanding of these success stories.  Otherwise people's fears are going to get in their way.  So if there is any way that Ralph, and you know, I love the idea of enforcing laws, but if we can bring them around from a positive perspective, I think we are all better off.

Ralph Boyd:

Well, we are getting them to our business connection meetings without subpoenas.

(Laughter)

We have had great attendance and we fortunately have been supported, I should say this, very well by the large business community.  I mean, Merrill Lynch is doing this.  Microsoft and Verizon and others have been really meaningful parts of our business connection meetings.  And I do think that, you mentioned "bandwagon," and I would say “critical mass” in terms of having people with disabilities within a particular corporate environment to make the case.  But also a critical mass of business, both big and small, who have good stories to tell,  whether it is a good story and there is money to be made, and where there is money to be made, people will follow.

Susan Odiseos:
Just basic facts such as the average cost of an accommodation is less than $500.  Right off the bat, one of our partner corporations asked us to come in and give a workshop on interviewing, hiring and retaining people with mental disabilities.  I am not going to say which that company was because that will give a very serious implication for this company, but how leading‑edge is that?  I mean, I think it is absolutely wonderful.  And what that meant was, we were able to give some very basic questions for these interviewers to ask, and just the body language in that audience was very telling to me because of the fears they all bring to the process, that they acknowledge they have.

Peter Blanck:

Thank you very much.  I think we should stick on schedule.  Chris we will come back to you.  As I had feared, but I am enjoying very much, we have been going for about two hours and it seems like five minutes.  There is a lot to be said, and a lot more people will be engaged, but I do want to try to stick to our schedule.

Let us take about a 20‑minute break.  The break is a little longer because part of this effort is for you guys to dialogue during these off sessions.  Thank you and we will reconvene at about 10:40.
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